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ABATEMENT. 


When on the trial of an affidavit of illegality to an exe- 
cution, the Judge held the judgment to be dormant for 
want of an entry within seven years, and the next day 
the plaintiff sued out a scire facias to revive, and sub- 
sequently to this suing out of a scire facias he filed a 
bill of exceptions to the judgment of the Judge, but 
afterwards withdrew it: 

Held, that the pendency of the bill of exceptions could not 
be pleaded in abatement to the scire facias. Bridges 
heal, 00.- FROME, GENT. csccccsessssccensessrsssatessscsees SO 






















ACKNOWLEDGMENT OF SERVICE. 
See Service, 1, 6, 13, 14, 15. 


ACTIONS. 


If payment beyond the rate specified in the charter be 
made voluntarily by the shipper, through mere ignor- 
ance of the law, or paid “where the facts are all known, 
and there is no misplaced confidence, and no artifice, 
or deception, or fraudulent practice is used by the other 
party,” an action will not lie to recover it back. Ar- 


nold & DuBose vs. Geo. R. R. and Bg Covsescceeees ees 













ADMINISTRATORS AND EXECUTORS. 


When a portion of the assets of an estate consists of 
an interest in a partnership of which the deceased was 
a member, it is the duty of an executor who knows 
the fact, to take notice of the claim in his inventory 
and return it to the Ordinary, but a failure to do this, 
though an act justifying suspicion, does not require the 
executor to be charged with the nominal value of such 
interest, and he may show what was its real value. 
Meets 6 ah, 06. Matty, 0 cccsssissnsesinenncmnnn © 
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2. When, within a reasonable time after qualification, the 
executor has a settlement with a surviving partner of 
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the deceased, and receives from him, as the deceased’s 
interest, part of the assets of the partnership in kind, 
such settlement is to be considered prima facie as a 
fair one, and if there be no affirmative evidence to the 
contrary, a jury is authorized to act upon it as a just 
and proper settlement. bid. 





When an executor buys from a surviving partner of 
the deceased an interest in the partnership, giving his 
own note, and subsequently takes from the surviving 
partner that note as part of the deceased’s share in the 
partnership, and substitutes in his hands, as executor, 
for that note other good and well secured notes belong- 
ing to himself as an investment of the money for the 
estate, such acts are not illegal, though they justify 
and require a close scrutiny into the good faith and 
bona fides of the transaction. Ibid. 


When the assets of an estate came into the hands of 
an executor in October, 1860, and were mostly in pro-" 
missory notes, and the legatees were most of them cit- 
izens of New York, and the executor made no returns 
to the Ordinary during the war, but managed their 
own affairs in this State, keeping books and making 
entries therein of his transactions, and in 1865 made 
a full return of his acts to the Ordinary, and procured 
from him a special order excusing his failure to make 
returns during the war and allowing him his commis- 
sions : 

Held, that a verdict of a jury is not illegal which recog- 
nizes the executor as not in default for failing to made 
returns during the war, and which excuses him for 
losses upon investments made in good faith, and under 
such circumstances as other prudent men acted. Ibid. 


5. Until the adoption of the Code, Ist of January, 1873, 
there was no particular fund or bonds in which trus- 
tees were required by law to invest, and investments 
made as other prudent men invested their funds, if 
made in good faith, will protect an executor if he be 
guilty of no illegality. Ibid. 


6. It is not improper for a jury to allow an executor rea- 
sonable counsel fees for advice and aid in the manage- 
ment of an estate and making returns. But when 
the legatees file a bill against the executor for an ac- 
count charging a devastavit, it is improper and illegal 
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to allow the executor counsel fees for defending the 
pill unless it plainly appear that there are such com- 
jlications and conflicting claims among those interest- 
ed in the estate as to make it necessary for the interest 
of the parties, that the settlement should be by a de- 
eree of the Court. Ibid. 


A wife’s share of her deceased father’s real estate, not 
distributed, but remaining undisposed of between the 
heirs, the same being wild lands, is not so in posses- 
sion of the husband as to bar the wife’s right of sur- 
vivorship, if he dies before it is distributed or divided. 
Hooper vs. Howell, quardian.....sssecsccseceseceeceecsecee 


8, An administrator’s sale is not void if he have proper 
and legal authority to sell. If he fail to comply with 
the law as to the mode of sale, the sale is voidable ex- 
cept as to innocent purchasers. Patterson vs. Lemon. 


9, Under sections 2518, 2519 and 2520, of Irwin’s Re- 
vised Code, the place of sale of lands by an adminis- 
trator may be either in the county having jurisdiction 
of the administration, or in the county where the land 
lies, according to the discretion of the Ordinary in each 
case; and if land be sold in either county without such 
special direction, the sale is not void, but voidable only 
accordingly as the present owner of the land is or is 
not an innocent purchaser, Ibid. 


10. Where land lying in the county of Fulton was sold 
at administrator’s sale, in said county, in the usual 
mode, and the deed to the purchaser recited the judg- 
ment of the Ordinary of Cobb county authorizing a 
sale and that the sale was after due advertisement had, 
at public auction, on the first Tuesday of the month, be- 
tween the usual hours, at the Court-house door of Ful- 
ton county, and the purchaser at the sale afterwards 
sold to another, who had no notice of any irregularity 
in the mode of sale: 

Held, that if the order to sell in fact existed, the sale 
could not be avoided by the heirs-at-law as against 
such second purchaser, on the ground that the Ordi- 
nary had passed no special order directing the sale to 
be had in Fulton county, unless he had notice of the 
want of such special order. Ibid. 


An administrator with temporary letters granted by 
“- Ordinary, may institute suit for the purpose of col- 
VoL. L. 43. 
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lecting the effects of the deceased, and if permanent 
letters are granted pending the action, the general ad- 
ministrator thus : ——— may be made a party to the 
action. Ewing et ux., adm’r, and adm’x, vs. Moses, 
GUM Prcsvrccnecceseccescesssesesoce teneceesoccssscccssecsscosecs, SEE 


12. Whatever may be the remedies that have been pro- 
vided by statute against administrators and their secu- 
rities, the concurrent jurisdiction of equity over the 
settlement of accounts of administrators is specially re- 
tained by section 2600 of the new Code. Ibid. 


13. An account was contracted and due in September, 
1862. Administration was granted on the estate of 
the debtor in September, 1869, it not appearing in the 
record when he died. Suit was instituted on the ac- 
count in October, 1871: 

Held, that the action was barred by the statute of limi- 
tations of March 16th, 1869. Even though the plain- 
tiff may not have been entitled to have brought suit 
against the administrator by the first of January, 1870, 
which we do not determine, the spirit and equity of 
the statute require that it should have been commenced 
within a period after twelve months from the grant of 
administration, which was equal to the time allowed 
by the statute for bringing suits on such debts, to-wit : 
from the date of the passage of the Act to the first of 
January, 1870. The Moravian Seminary, ete., vs. At- 
need 6 Ol, CWE TOiccacecccescscecescccnssnesse ssersecesssecs OO 


14. The testator, by his will, authorized his executors to 
sell his property upon such terms as to notice or credit 
as they might, in their sound discretion, deem best : 

Held, that the executors had the power to sell the prop- 
erty without an order from the Ordinary, either for 
cash or credit, and upon such notice as they, in their 
sound discretion, might deem best ; but in all other re- 
spects they were bound to comply with the law regu- 
lating such sales. Juckson et al., ex’rs, vs. WV ‘illiams et 


ADMISSIONS. See Evidence, 10. 
ALIMONY. Sce Divorce. 


AMBIGUITY. See Evidence, 4. 
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AMENDMENT. 


1. After a bill seeking discovery has been answered, the 
complainant cannot amend his bill so as to waive ‘dis- 
covery, and thus get clear of the defendant’s answer. 
Allen, adm’r, vs. Woodson, OD, 0b i ccitecrcvconiscnasen 


2, When a bill was filed against the administrator of a 
deceased partner seeking an account of certain partner- 
ship funds which it was alleged had been collected by 
the partner and misapplied, and pending the suit and 
after the Ist of January, 1870, the bill was amended 
so as to charge, in addition, that said deceased partner 
had also received to his own use the rents of certain 
real estate belonging to the partnership, and that he 
had not accounted therefor : 


Held, that the amendment did not introduce a new cause 
of action, but only added an item to the original cause, 
and if the plea of the statute of limitations was not 
good to the original suit, it was not good to the amend- 
ment. Ibid. 

3. Where there is a levy upon land entered by the sheriff 
upon an execution, but by mistake the entry is not 
signed by the sheriff, the failure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy........cccccccccecsccescers 


4, Where a declaration was filed and process attached 
against a corporation, and a regular return made by 
the sheriff that the defendant was not to be found, and 
that the president of the corporation was dead, the 
plaintiff is not entitled, after the lapse of five terms of 
the Court, without having taken any further action, or 
showing sufficient legal reason for the delay, to amend 
the process so as to make it returnable to the then en- 
suing term, and to perfect service by publication un- 
der section 3370 of the new Code. Branch vs. Me- 
CONE TR i cictcsesistnisiccrmanisicieanianiann wnateias 


5. Where a creditor’s bill was filed against a railroad 
company and a decree had, adjudicating the dignity 
and priority of the various claims before the —— 
and directing the sale of the road, a creditor, who wa 

a party to such dec ree, cannot subsequently, but befinie 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred 
claim held by him as ‘collateral security for the in- 


667 


208 


413 














668 INDEX. 








debtedness passed upon by such decree. Clews & Co, 
vs. Brunswick & Albany R. BR. Co. et dhscccccccccccecee 599 


6. The creditor’s debt was contracted in 1859 and the 
bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow 
of the intestate who had taken dower, charging notice 
of the lien on each, and praying a onlle of the lead for 
the discharge of the vendor’s lien. By amendments 
made after “January Ist, 1870, all parties defendants 
were stricken from the bill, except the administrator 
and the first purchaser, who, it was charged, had not 
paid for the land. The prayer was also amended, ask- 
ing judgment on the debt against the administrator, 
and that the purchaser be decreed to pay his debt due 
the estate to complainant, and praying an injunction 
restraining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injanction, and the bill should “have been 
dismissed as to the purchaser. Atkinson vs. Keith, 
dln’? , 4 Al.cccccccccccsccee seoccccssccccoccs sscscccescesce OFT 


7. The amendment to the prayer was a proper amend- 
ment and the bill was not, on account thereof, demur- 
rable, on the ground that the relief then prayed was 
barred by the Act of March, 1869. bid. 


APPEALS. 


The Constitution of 1868 intended to provide for an ap- 
peal to the Superior Court from the judgments of Jus- 
tices of the Peace, in all cases where the amount in 
controversy between the parties was over $50 00, 
whether that controversy originated in a claim case or 
in any other class of cases of which the Justices of the 
Peace had jurisdiction to hear and determine. Burts 
00, FPO os cc0rsacse-cccss-secssecssessssssnsscaessesesessesss GUE 


ARBITRAMENT AND AWARD. 


1. An exception to an award relating to the testimony 
will not be considered in this Court, where the evi- 
dence is not in the record, and does not appear to have 
been exhibited to the Court below. Phipps vs. Tomp- 
iene ob Ob ..cccscccccvcccccesescess socsccccecessccsovesssccssesces GE 
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9. Where pending litigation, by consent, was, by an order 
of Court, referred to the decision of then arbitrators, 
two of them being named, they to select a third, and 
the questions at issue were heard before the two ‘eel 
trators named, who made an award, it is incumbent on 
the party excepting to the award on the ground that 
the matters in dispute were not heard before three ar- 
bitrators, to negative all presumptions in favor of the 
award by alleging either that he was not present when 
the award was ‘made, and was not heard before the two 
arbitrators, or that he objected at the time to proceed- 
ing before them. Ibid. 


ASSIGNMENT. See Debtor and Creditor, 4. 


ATTACHMENT. 


1, When a defendant in an attachment is adjudged a 
bankrupt within four months after the issuing of the 
attachment, and the assignee comes in the Court where 
the attachment is pending and makes it known that the 
defendant has been so adjudged a bankrupt, and moves 
to have the attachment declared dissolved : 

Held, that the Court ought to grant the motion, and that 
it was not necessary for the assignee to make himself 
a formal party to the attachment before moving to have 
it declared dissolved. Louden, assignee, vs. King. 


2. An attachment was, by mistake, levied on the wrong 
lot of land. Judgment was entered in pursuance with 
the levy. The plaintiff filed a bill to correct the mis- 
take. This proceeding was dismissed at the trial term 
on demurrer: 

Held, that such dismissal was error. A Court of equity 
havi ing obtained jurisdiction, should have proceeded 
to have heard the case, and have rendered such decree 
as the ends of justice might have required. Wardlaw, 
REY, 00. TE ctiscctencicen itsmnainsiimmaes 


3. Where lot two hundred and eighty-seven is intended 
to be levied on by an attachment, but the entry of the 
sheriff describes lot two hundred and sixty-eight by 
mistake, there has been, in fact, no levy made on the 
right lot. Ibid. 


302 


. 544 





SSS 


ee 


SSS 











670 INDEX. 





ATTORNEY. 

1. It is not improper for a jury to allow an executor 
reasonable counsel fees for advice and aid in the man- 
agement of an estate and making returns. But when 
the legatees file a bill against the executor for an ac- 
count, charging a devastavit, it is improper and illegal | 
to allow the executor counsel fees for defending the bill, | 
unless it plainly appear that there are such complications 
and conflicting claims among those interested in the 
estate as to make it necessary for the interest of the 
parties, that the settlement should be by a deeree of the 
Court. Doses et al. vs. Moses, ex’r..cccccccsscscssecceseses 9 


2. Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 
as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not error 
in the Court, on the hearing of a rule nisi requiring 
him to show cause why he should not pay over such 
balance to the plaintiff’ s attorney, to make the rule 
absolute. Gray, sheriff, vs. Max well, trustee... s+... 108 


3. Ina declaration claiming damages for words calculated 
to injure the plaintiff’s reput ition as an attorney at law, 
it is not sufficient to allege that the defendant was an 
attorney, it must be stated and proven that the words 
were used “in reference tg his profession.” VanEpps 
CB. PONGBs crccrccnrcoccvocsscssesontccssencncscsosssesccswscesse Sa 


4. When an administrator was sued in ejectment, and 
contracted with an attorney to defend the suit, and 
agreed to give him one-half the land if the defense 
was successful, and the attorney so employed procured 
another attorney to represent him at the trial, and the 
defense proving successful, the administrator sold the 
land under an order of the Ordinary, had it bid off for 
himself and the substituted attorney, and then divided 
the land between himself and the substituted attorney, 
and the attorney first employed filed a bill against the 
administrator and the substituted attorney for a spe- 
cific performance of the original agreement : 

Held, that it was not error for the Chancellor to charge 
the jury that a bill for specific performance would lie 
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in such a case against the administrator and the sub- 
stituted attorney. Stansell vs. Lindsay et dl.......sse0es 


5, A mortgage is not illegally foreclosed because the affi- 
davit of the mortgagee for foreclosure is made before 
a Notary Public who is also an employee in the office 
of the attorney at law, employed by the mortgagee to 
foreclose the same. Goodrich et al. vs. Williams....... 


6. Where an instrument is produced, signed by the plain- 
tiff in error, stating that the case was carried to this 
Court without authority from him, and consenting to 
its dismissal, his counsel will not be permitted to pro- 
ceed with said litigation for the recovery of their fees, 
except upon showing that the case had been settled by 
the defendants in error with notice of the contract un- 
der which they were to be compensated. Green vs. 
Biringfeliaw a Gh....0000 scccecsscvssssascseste cesseccossoese 


7. Knowledge that the movants were of counsel, and that 
their client was insolvent, i is not such notice. Ibid. 


8. Under the facts in the record, the decision of the Judge 
to whom the whole matter was submitted, refusing the 
compensation asked for, was not contrary to law, and 
there was no error in overruling the motion for a new 
trial. Zines & Hobbs vs. The Brunswick and Albany 


BE By EGE OE scaiinnedatbakcnebenisibliedd: udssnebdatiditeben 


9. Where an attorney recovers different parcels of land 
for his client, under a written agreement that the at- 
torney should have a particular lot so recovered for his 
services, and there is no evidence of fraud, or that the 
services were not worth what was contracted for, the 
attorney, under section 1979, Revised Code, can claim 
such lot against the lien of a judgment existing against 
his client at the time the agreement was made, the 
more especially if the creditor never sought to enforce 
his judgment against the land until subsequent to its 
recovery, after a protracted litigation on the part of 
defendant and his attorney. WV alton vs. Little -vs.s+00s 


AUDITOR. 


Where the Court, at a regular term, appoints an auditor, 
in a case involving matters of account, with the powers 
as provided in section 4202 of the Code, and no ex- 
ceptions thereon are certified, filed, ete., during the 
term as by law prescribed, it is too late when the aud- 
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itor proceeds to act in vacation, to object to his ap- 
pointment, or to the powers conferred on him, or to 
make such objections the ground of exception to his 
report. Tell ve. Land...cccccscccrcoccescssssccsescccesssess SE0 














BANKRUPT. 


A purchaser of property at an assignee’s sale in bank- 
ruptcy, under an order of the Register to sell subject 
to incumbrances generally, is not estopped from deny- 
ing that a particular incumbrance is a good and valid 
incumbrance, and he may show that a mortgage on 
the property purchased, was made by the bankrupt in 
fraud of his creditors, and is therefore void. Jlurray 
DB Ch. 0b ah, 00, Feet 0 Bicccccce-sccrsencccccsccesssasecese BB 
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A bona fide purchaser without notice of a promissory 
note and mortg: age to secure it, who buys before the 
debt becomes due, is protected against a defense, that 
the mortgage was made by the debtor in anticipation 
of bankruptey and to defraud his creditors. Ibid. 


Co 
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When a defendant in an attachment is adjudged a 
bankrupt within four months after the issuing of the 
attachment, and the assignee comes in the Court where 

the attachment is pending and makes it known that 
the defendant has been so adjudged a bankrupt, and 
moves to have the attachment declared dissolved : 

Held, that the Court ouglit to grant the motion, and that 

it was not necessary for the assignee to make himself 

a formal party to the attachment before moving to 
have it declared dissolved. Louden, assignee, vs. King. 302 












BILL OF EXCEPTIONS, 


See Practice in Supreme Court. 


BONDS. 


1. Bonds owned by citizens and residents of the city of 
Augusta on corporations, or individuals resident out 
of the city, are property within the city, so as‘to be 
subject to taxation by the city authorities, under their 
general power to assess a tax upon property within the 
limits of the city. City Council of Augusta vs. Dun- 





2. Under the laws of this State, a municipal corporation 
cannot levy a tax on the bonds issued by the State, 
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even though they be property within the corporate 
limits. It is not to be presumed that the State in- 
tended, without an express grant to that effect, to con- 
fer upon a municipal corporation a power thus to de- 

yreciate the State securities, and do what the State 
itself ought not to be presumed to have done in the 
absence of clear language so declaring. bid. 


3. In 1857 the Legislature passed an Act making the 
county of F loyd” a corpor ation, and declared that it 
should be represented in its corporate capacity by the 
Inferior Court of said county. The Act further pro- 
vided that on the first Monday in February, 1858, or 
at any time thereafter which shall be determined, or- 
dered and published by the Inferior Court, the people 
of the county should vote on the question of subscrip- 
tion or no subscription, and that the returns of the 
election should be made to the Justices of the Inferior 
Court, who shall consolidate the same and enter the 
result upon the minutes of the Court. The Act fur- 
ther provided that if a majority of the votes should 
be for subscription, the Inferior Court should sub- 
scribe to not less than fifty nor more than one hundred 
thousand dollars of stock in the Georgia and Alabama 
Railroad, and issue bonds of the county of Floyd there- 
for to said company, payable not exceeding ten years 
from date, bearing seven per cent. interest, payable 
semi-annually at stich place as the said Inferior Court 
may determine. In October, 1859, the Inferior Court 
passed an order reciting that it deemed it for the in- 
terest of the county that said road should be built, 
and ordering the election as provided. Due notice 
was given, the election had, the returns made, consol- 
idated, and the result entered on the minutes. There- 
upon, without any further entry on the minutes, a 
majority of the Justices agreed among themselves to 
subscribe, proceeded to the company’s office and did 
subscribe for $75,000 00 of stock, and issued bonds as 
called for to the amount of $25,000 00. Each Justice 
signed the subscription in the absence of the others, 
and also signed his name to the bonds in the absence 
of the others. The bonds were made payable to Al- 
fred Shorter, President of the Georgia and Alabama 
Railroad Company, or order, and having been by him 
indorsed, were in the hands of the plaintiff as holder: 
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Feld, that when the election was duly had, and the result 
entered on the minutes, the authority of the Inferior 
Court to make the subscription and issue the bonds 
was complete, without any further entry or order of 
the Court that it would make the subscription. Com- 
missioners of Roads, etc., vs. Shorter .....06. seccesesesesee 489 





4, By the words “Inferior Court” in the Act, the — 
lature meant the “Justices of the Inferior Court, ” 
“the Inferior Court for county purposes,” and not the 
Inferior Court proper sitting twice a year as a Court of 
law under the existing Constitution of the State. Ibid. 


However proper for public information and for the 
regularity of business it would have been that the 
minutes of the Inferior Court should show that the 
subscription was made and the bonds issued, with full 
details of the whole transaction, yet, when the result 
of the election was put upon the minutes, as the Act 
required, the authority of the Court to make the sub- 
scription and issue the bonds was complete, and under 
the uniform practice of the “Justices of the Inferior 
Court” in this State, in making contracts within the 
scope of their authority, it was competent for the Jus- 
tices to make said subscription and sign and issue said 
bonds when they were not regularly in session as a 


Court. bid. 


It appearing that a majority of the Justices did in 
fact sign said subscription officially, and sign and is- 
sue the: said bonds as “Justices of the Inferior Court” 
of Floyd county, the bonds are binding upon the coun- 
ty, especially in ‘the hands of third persons bona fide 
holders thereof. Ibid. 


The indorsement on the bonds by “ Alfred Shorter, 
President Georgia and Alabama Railroad Company,” 
passed the title in the bonds to the holder. The bonds 
being issued for purposes of negotiation, this was a suf- 
ficient indorsement to put them in circulation, notwith- 
standing the charter of the railroad company required 
a different mode of making and signing ordinary con- 
tracts to bind the company. Ibid. 
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CERTIORARI, 


The petition for a certiorari is an ex parte proceeding, 
and if the petition shows a proper case for the writ, it 
ought to be granted. It is error in the Judge to 
hear contradictory or supplementary statements from 
defendant. Ruff et al. vs. Phillips et dl...c.csceccecesees 130 









CHARGE OF COURT. 


1. It is not error in the Court to call the attention of the 
jury to the importance of the case and the trouble it has i 
given, and to suggest the desirableness of disposing of i | 
it by a final verdict. Allen, adm’r, vs. Woodson, e2’r, ; 









2. On the trial of an action brought upon a promissory 
note, the Court charged the jury that the note, upon 
its face, was a promise unconditional to pay the prin- 
cipal and interest appearing to be due thereon, and | 
that parol evidence to show that the interest was not Mh 
to be paid at all events, but was to depend on the i 
profits of an uncertain partnership speculation, should 
be of a satisfactory character, or strong enough to i 
overturn, in the minds of the jury, the prima facie | 
evidence of the original contract as furnished by the 
writing : 

Held, that this was not an expression of opinion by the 
Court as to facts which had been proven, so as to be 
error, under section 3183 of Irwin’s Revised Code. i | 
PO Ch Tic vnniinnniiaiioniiinnniciheiinaionic: anbeanieceden ae | 























3. The Court erred in charging the jury that if the first i | 

and second contracts had been abandoned, the jury H 
must find according to the testimony of L. Moore. ti 
RNG thy Nine sncccrnercvscssvniminsinnniviania We il 
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4. W i the Selon ona trial inet the jury that if a 
creditor agree to receive from his debtor a Jess sum in 
satisfaction of a greater, and the less sum is paid him, 
and he ace epts it, the contract is executed, and he e ~an- 
not treat it asa nullity ¢ and sue for the balance, and 
the only evidence of a settlement was the t testimony of 

2 witness who swore that the debtor had left with him 
some money and papers to be given to the creditor, 
and that he had given them to him: 


Held, that there was no evidence to justify the charge, 
_ Graham et al. vs. Howell et al, €2718.....ccceccsesee: cove 


. Where a declaration charged that the defendant had, 
o- force and arms and v iolence, broken the plaintiff’s 
close, and with his feet and one hundred head of c: ttle, 
trampled upon and damaged his crop, and the proof 
showed that defendant was the plaintiff’s landlord, that 
he had undertaken to repair the fence around the close, 
and in so doing had negligently taken down the fence 
and exposed the crop to the ingress of cattle; and there 
was some evidence going to show that plaintiff had con- 
sented to the defendant’s going upon the land and mak- 
ing the repairs: 
Held, that there being no count in the declaration for dam- 
ages from the negligence of the defendant, but only for 
the trespass with force and arms, that it was error in 
Court to charge the jury that if the defendant tore 
down the plaintiff” s fence, and cattle got in and de- 
stroyed the crop, the defe ndant was liable for the dam- 
ages. Roach vs. Trottic.......ccccoccsccccrccscees sooseces 


6. The effect of the charge was to exclude from the jury 


the evidence of the plaintiff’s consent to the repair of 


the fence. If such consent was in fact given, then the 
defendant was only liable for negligence in repairing 
the fence, whereas “the charge of the Court makes him 
liable if he tore down the fence and dam: age resulted. 


Ibid. 
CLAIM. 


1. Where a bill of exceptions is filed to proceedings had 
upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Graves vs. Pe inssesenseses 
. Where there is no evidence that the defendaut was in 
"” possession of the property before or after the judgment 
was rendered against him, and no title was shown in 
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him, the fact that he conveyed the same by deed sub- 
sequent to said judgment, and possession was taken 
thereunder by the vendee, does not render the property 
liable thereto. Wimberl, ly, trustee, vs. Collier... ...000 


3. Where land is levied on as the property of A, and is 
— by B under our claim laws, the pendency of 
the claim does not make it illegal for other judgment 
creditors of A to levy on and sell the land at sheriff’s 
Gale. Waller of fl, 06. BoP QBicscccdcccsssccccecsscccsesccsce 


CLERK OF SUPERIOR COURT. 


Whilst it is the duty of the clerk of the Superior Court 
to keep a proper index of his books of record, so that 
one searching the records may easily find what is or is 
not contained therein, yet a deed or mortgage which is 
in fact recorded, does not cease to be notice and to be 
properly recorded, simply because the index to the 
record book fails to show where it may be found. 
Chatham vs. Bradford, sheriff’... .ccccccccsesesesesceseece 


COLLATERAL SECURITY. 


See Promissory Notes, 1. 


COMMON CARRIERS. 


1. When a carrier sets up the defense that the loss of 
property delivered to him for transportation was occa- 
sioned by the public enemies of the State, he must es- 
tablish that fact by clear and satisfactory evidence. 
Wallace, sup’t, vs. Sanders.....cccsessssescecceesssseesesees 


2. When property received for shipment by a carrier and 
placed upon one of his cars, was removed therefrom by 
the public enemies of the State, it was incumbent upon 
the carrier to care for the property after it was taken 
from the car, and if he failed to do so in such reason- 
able manner as was necessary and practicable under all 
the cireumstances, and it was lost, he will be held lia- 


ble. Ibid. 


3. When a common carrier by steamboat, undertook . 
carry cotton under a special contract, in which it wa 

stipulated that he was not to be liable for viata 
accidents, and one of the bags of cotton was lost by 
falling into the river, in consequence of the bre aking 
of “the hog chain,” or rod, against which the cotton 
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was piled on the deck of the boat; and on a suit 
brought for the loss, the defendant proved that the rod 
had been lately ex xamined, and that it appeared sound; 
that it had previously borne heavier weights, and that 
it broke in consequence of a hidden flaw: 


Held, that it was not error in the Court to charge the 
jury, that if the cotton was lost under these cireum- 
stances, the defendant was liable. Central Line of Boats 


See Railroads. 
CONFEDERATE STATES. See War. 


CONSTITUTIONAL LAW. 


1. Where an Act was passed by the Legislature in the 
year 1872, “for the removal of the county site of Lee 
county, to compensate the owners of real estate at 
Starksville, and for other purposes,” the body of which 
was in accordane e with its title, and in 1873 a second 
Act was passed, the title to which was as follows: “An 
Act to amend an Act to authorize the Ordinary of 
Butts county to issue bonds to raise money to build a 
Court-house, and to authorize the commissioners to re- 
move the county site of Lee county, to issue bonds of 
said county to build a Court-house and jail at the new 
county site of said county of Lee, and for other pur- 
poses :” 

Held, that the two Acts in relation to the county of Lee 
should be construed together as one Act; and thus con- 
strued, the removal of the county site of Lee county, 
and the provision for the payment of the cost of such 
removal incident to the erection of the public build- 
ings at the new site, cannot be said to be more than 
one subject matter, as contemplated by the Constitu- 
tion. Allen et al. va. Tison e€ al.....cccccovcecseccscvecess 


In accordance with the opinion of a majority of this 
Court, in the cases known as the “tax cases,” at the 
last term of this Court, the judgment of the Court 
below is reversed, on the ground that the Act of Oc- 
tober 13th, 1870, i is in violation of Article I., section 
10, paragraph | , of the Constitution of the United 
States. Dougherty vs. Fogle. Dougherty vs. Chipley. 
Dougherty vs. Smith.....cccecsccecece seeceveseccesceree eovee 464 
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3. A tax on occupations, businesses, etc., is not, in legal 
contemplation, a tax on property so as to be subject to 
the ad valorem and uniformity rules of taxation pre- 
scribed by the Constitution, and therefore a tax on fire 
insurance companies, different from what is imposed on 
life insurance companies, does not make the tax ob- 
noxious to any constitutional requirement. ome In- 
surance Company, ete., vs. City Council of Augusta.... 


4, The Constitution of 1868 intended to provide for an 
appeal to the Superior Court from the judgments of 
Justices of the Peace, in all cases where the amount in 
controversy between the parties was over $50, whether 
that controversy originated in a claim case, or in any 
other class of cases of which the Justices of the Peace 
had jurisdiction to hear and determine. Burts vs. 


5. The owner of land taken for the use of the public, is 
entitled to be paid therefor the value thereof in money ; 
but if, in appropriating his land for the use of the pub- 
lic, consequential damages result to the owner, the ben- 
efits which he may have derived from the appropria- 
tion, if any, may be set off against such consequential 
damages, but not against the value of the land. City 
Council of Augusta v8. Marks.....ccccreececccerececesscees 


CONTRACTS. 


1. When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it is a South Carolina contract, notwithstand- 
ing the maker lives in Georgia, and notwithstanding, 
at the time of the making of the note, the maker also 
executes a mortgage to secure it on goods situated in 
Georgia, the residence of the mortgagor. Goodrich 
6 Gl, 00, Willeamnt...cocccvcvesseceenesssccesecoesescascosnaces 


2. Assuming that the Confederate government could, for 
the purpose of carrying on war against the United 
States, divest the plaintiff of his property by seizare— 
which is not made a question here—and assuming that 
the Court was in error as to the necessity of an Act of 
Congress to authorize an impressment, and that it was 
absolutely necessary that full compensation should be 
made, so as to protect the title in an innocent holder, 
yet, under the facts of this case, as they stand without 
Vou. L. 44, 
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question on the record, the plaintiff was entitled to a 
verdict. The defendant was fully informed of the in- 
structions of the agents, that the iron was to be shipped 
to Atlanta to be rolled into plating for ships, and 
before the iron was in fact taken out of the possession 
of the plaintiff, contracted with the agent that when 

taken, the iron, instead of going forvy yard to Atlanta, 
should be turned over to it. This contract was illegal 
outside of the instructions of the agent, and this was 
in the knowledge of the defendant, so that the actual 
seizure was in fact for the use of the defendant, and 
not for the Confederate States. The defendant is not 
an innocent holder, but is in complicity with the agent 
in his possession of the i iron, and that under a contract 
entered into before the iron left the possession and cus- 
tody of the plaintiff. In this view of the case the 
errors of the Judge, if they were errors, are immate- 
rial, as the verdict must have been for the plaintiff. 
Central Railroad and Banking Company vs. Atlantic 
and Gulf Railroad Company....cccccccrececececseescerees 


When an employee of a railroad company, by special 
written contract, at the time he was employed, and in 


consideration thereof, agreed “to take upon himself all 
risks connected with or incident to his position on the 
road, and that he would in no case hold the company 
liable for any damage he might sustain by accidents or 
collisions on the trains or road, or which may result 
from the negligence or carelessness, or misconduct of 
himself or other employee, or person connected with 
such road, or in the service of the company :” 

Held, that such a contract, so far as it does not waive any 
criminal negligence of the company or its principal 
officers, is a legal contract. Western and Atlantic Rail- 
road Company vs. BARC. .rccsccncecsesesesscccsscsesaveces 


4. A verbal contract between two children, made during 
the life of the father, by which they sought to avoid 
the disinhersion of one of them, which was threatened 
by the father should a marriage ’ contemplated by said 
child take place, by which they agreed to divide the 
property between them, no matter what might be the 
parent’s will, cannot be enforced in equity on a bill for 
specific performance. Mercier vs. Mercier .....+.sse00004 546 
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CORONER. 


The coroner has no vested right to hold an inquest over 
the bodies of persons found dead in his county, and to 
charge the county therefor, when the public laws of 
the Sti ite do not require such action. Fryer vs. Cen- 


tral Railroad & Banking Company....cccccerecereceseee 581 










CORPORATIONS. 


The stockholders in the Gwinnett Manufacturing Com- 
pany may be joined as defendants in an action by a 
creditor against the corporation. As they are liable 
for the debts of the company in proportion to the stock 
severally held by them, the pleadings should show the 
proportion. If the plaintiff has omitted to set out the 
amounts in the original pleadings, he can amend so as 
to insert them. Proceedings in this form would not 
affect the right of the stockholder, under the charter, 

to require any judgment thus obtained to be first en- 

forced against the property of the company. Andrews 

& Co. vs. Gwinnett Manufacturing Co, et dl......000+. 637 












COUNTY MATTERS. 


1. The discretion vested in commissioners appointed for 
the purpose of changing the location of the county 
site, where they are authorized to act as they might 
deem best for the interest of the county, will not be 
interfered with unless abused. Allen et al. vs. Tison 








3. In 1857 the Legislature passed an Act making the 
county of Floyd a corporation, and declared that it 
should be represented in its corporate capacity by the 
Inferior Court of said county. The Act further pro- 
vided that on the first Monday in February, 1858, or 
at any time thereafier which shall be determined, or- 
dered and published by the Inferior Court, the people 

of the county should vote on the question of subscrip- 

tion or no subscription, and that the returns of the 
election should be made to the Justices of the Inferior 

Court, who shall consolidate the same and enter the 

result upon the minutes of the Court. The Act fur- 

ther provided that if a majority of the votes should 
be for subscription, the Inferior Court should sub- 
scribe to not less than fifty nor more than one hundred 
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scomennepuimanananmasnesnesneastinsinanaiaintaniensnicamaneniesiainnisinisystcniiidian 
thousand dollars of stock in the Georgia and Alabama 
Railroad, and issue bonds of the county of Floyd there- 
for to said company, payable not exceeding ten years 
from date, bearing seven per cent. interest, payable 
semi- -annually at such place as the said Tuiieter Court 
may determine. In October, 1859, the Inferior Court 
passed an order reciting that it deemed it for the in- 
terest of the county that said road should be built, 
and ordering the election as provided. Due notice 
was given, the election had, the returns made, consol- 
idated, and the result entered on the minutes. ‘There- 
upon, without any further entry on the minutes, a 
majority of the Justices agreed among themselves to 
subscribe, proceeded to the company’s office and did 
subscribe for $75,000 00 of stock, and issued bonds as 
called for to the amount of $25,000 00. Each Justice 
signed the subscription in the absence of the others, 
and also signed his name to the bonds in the absence 
of the others. The bonds were made payable to Al- 
fred Shorter, President of the Georgia and Alabama 
Railroad Company, or order, and having been by him 
indorsed, were in the hands of the plaintiff as holder: 


Held, that ton the election was duly had, and the result 
entered on the minutes, the authority of the Inferior 
Court to make the subscription and issue the bonds 
was complete, without any further entry or order of 
the Court that it would make the subscription. Com- 
missioners of Roads, ete., vs. Shorter ....scsecccccecesesees 


By the words “Inferior Court” in the Act, the Legis- 
lature meant the “Justices of the Inferior Court, 

or “the Inferior Court for county purposes,” and not 
the Inferior Court proper sitting twice a year as a Court 
of law under the existing Constitution of the State. 


Ibid. 


However proper for public information and for the 
regularity of business it would have been that the 
minutes of the Inferior Courts should show that the 
subscription was made and the bonds issued, with full 
details of the whole transaction, yet, when the result 
of the election was put upon the minutes, as the Act 
required, thé authority of the Court to make the sub- 
scription and issue the bonds was complete, and under 
the uniform practice of the “Justices of the Inferior 
Court” in this State, in making contracts within the 
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scope of their authority, it was competent for the Jus- 
tices to make said subscription and sign and issue said 
bonds when they were not regularly in session as a 
Court. bid. 

6 It appearing that a majority of the Justices did in 
fact sign said subscription officially, and sign and is- 
sue the said bonds as “Justices of the Inferior Court” 
of Floyd county, the bonds are binding upon the coun- 
ty, especially in the hands of third persons bona fide 
holders thereof. bid. 


COURTS. 


1. The County Court Act of January 19th, 1872, is a 
general law of the State, except as therein specially 
excepted; and the Act of August 24th, 1872, estab- 
lishing a County Court in the counties of Dougherty 
and Lee, only repeals the Act of 19th January, 1872, 
so far as it is inconsistent therewith. Graves vs. Tifts. 


2. Under the general law of January 19th, 1872, the 


Judge of the County Court has authority to issue dis- 
tress warrants, and there is nothing in the Act organiz- 


ing a County Court for Dougherty county, inconsistent 
with such an authority in the County Judge of that 


county, so that he also has authority to issue distress 
warrants. Ibid. 


3. Where it appears from the minutes of the Superior 
Court of Chatham county that on the 7th of July said 
Court was in legal session, Judge Schley presiding ; 
that said Judge adjourned the Court until ten o’clock 
next morning; that he had arranged with Judge Har- 
ris, of the Brunswick Circuit, then to hold the Court; 


that Judge Harris telegraphed on the 8th day of July, 


from Augusta, that he was providentially detained ; 
that the clerk adjourned the Court from day to day 


until the 11th of July; that in the meantime, to-wit: 
on the 8th of July, Judge Schley ordered that if 


Judge Harris did not come by the 10th, the clerk 
should adjourn the Court until the 14th of July, 
which was accordingly done ; that the Court convened 
on the J4th, Judge Schley presiding, and had been in 
session ever since : 

He'd, that the session was legal. 


Cogswell vs. Schley, 
Judge... bsécaonsonsesondene senecannenientephindeitbeaniiieved. “Ue 
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CRIMINAL LAW. 


1. On the trial of an indictment for an assault with in- 
tent to commit rape, it appeared that the defendant, 
“early in the night, soon after dark,” entered the 
house where there was but one recom, and where the 
father, mother, and three sisters, aged respectively 
nineteen, seventeen and eleven years, were in bed, ap- 
proached the bed in which the oldest and youngest 
sisters were lying, pulled down the cover, and put his 
hand on the lower portion of the person of the oldest 
sister; that she gave the alarm instantly, and the de- 
fendant immediately fled from the house. Counsel for 
defendant requested the Court to charge the jury that 
if the prisoner went there with the intent to desist as 
soon as he found out that the woman would not con- 
sent, he is not guilty of the charge, and the jury will 
so find: 
Held, that the request was a proper one, under the facts 
in evidence, and should have been given by the Court 
in its charge to the jury. Taylor vs. The State......0. 


2. On the trial of a keeper of a billiard table, charged 
with permitting a minor to play billiards at his table 
without the consent of the parent or guardian of the 
minor, the burden of proving that the parent or 
gus ards an did not consent, is upon the State. Conyers 
SN EER ene ee ee eo 


3. Where upon a trial had upon an indictment for the 
offense of murder, the jury return a verdict finding 
“the prisoner ¢ cuilty of manslaughter,” the legal effect 
of the verdict was to find the defendant euilty of the 
highest grade of manslaughter, to- wit : voluntary 
manslaughter, Weleh vs. The State...c.cccccceceee vee 


4. When there was a trial on an indictment for murder, 
and the prisoner was found guilty, and the evidence 
showed that the killing was without justification or 
sufficient excuse, and after a motion for a new trial was 
made and overruled, it was discovered that defendant 
could prove that deceased had, a few days before the 
killing, said he intended to kill prisoner, : and had bor- 
rowed a pistol, expressing such intent, but it did not 
appear that at the time of the killing the prisoner was 
informed of such threats of the deceased : 











INDEX. 





Held, that it was not error in the Circuit Judge to refuse 
a new trial on the ground of this newly discovered 
evidence. Peterson vs. The State.......-ccccecessecscecees 


5. Upon trials for the offense of bigamy, and for marry- 
ing another man’s wife, proof of the previous marriage 
in fact is sufficient, without the production of the li- 
cense from the Ordinary, or evidence that the person 
executing the same was an ordained minister of the 
gospel. Murphy vs. The State. Chambers vs. The 
Biscnces. anaveessases sastensenssnnennoransntsnseeninonssisens 
6. When there was an indictment for compounding a 
felony, and it appeared that the defendant had suffered 
serious damages from an assault with intent to murder 
by one Boston; that he had sued out a warrant 
against Boston, who was arrested and recognized un- 
der said warrant; that one Morrow, as the friend of 
Boston, had applied to defendant to settle the case ; 
that defendant had deelined to settle, except for the 
damages, stating. that if he settled the whole, he should 
have to absent himself from Court ; that subsequently 
Mr. Doyal, who was defendant’s attorney in the suit 
for damages, had, without any special authority from 
defendant, and in his absence, settled with Boston for 
the damages; that in this settlement it was distinctly 
stated and stipulated that there was no settlement of 
the prosecution, although, as was then by the written 
settlement stated, the defendant expressed himself as 
satisfied, and suggested to the public officers this satis- 
faction as a matter for their consideration. It further 
appeared that the defendant was not present at Court 
at the next term after the assault, although the bill 
was found on the testimony of other witnesses who 
were present at the assault. It further appeared that 
the defendant had received the money paid to Doyal : 


Held, that there was not, under the law, sufficient evi- 
dence to justify a verdict of guilty, especially as it did 
not appear that the prosecution was, in fact, discon- 
tinued, or that Mr. Doyal acted at all on the proposals 
of Morrow, or that the absence of defendant from 
Court was in pursuance of any understanding with 
any one that he should be so absent. Stancel vs. The 


State SPH SESE SEETHER HEHEHE EEE HEHEH HEHEHE HEHS EHH HEEEEEEEEEEEE 


7. Where there was an indictment for larceny after trust 
delegated, under section 4358 of Irwin’s Revised 





142 


150 


152 











688 INDEX. 








Code, and the indictment charged simply that the de- 
fendant had fraudulently converted the proceeds of 
certain sewing machines entrusted to him for sale on 
commission to his own use, without any allegation of 
any demand for the money or any charge of a failure 
to pay: 
Held, that mere proof that the defendant had used a por- 
tion of the money for his own purposes, it not appear- 
ing that this was done with any fraudulent intent at 
the time, does not authorize the conviction of the de- 
fendant, nor are the allegations of the indictment sus- 
tained by proof of a subsequent failure to pay on de- 
mand, unless the circumstances of such failure author- 
ize the conclusion that the original use was with 
fraudulent intent. Snell vs. State....ccccccerccccesccvesees 


8. This Court will not reverse the judgment of the 
Judge of the Superior Court refusing a new trial in a 
criminal case when there have been two verdicts of 
guilty, and the case turns wholly on the credibility of 
the witnesses, C/ auford vs. The State......ccecessereeee 


9. When there is a verdict of guilty in a criminal case, 
and a motion is made for a new trial on the sole 
ground that the verdict is contrary to law and to evi- 
dence, and the motion is overruled, this Court will not 
inquire into the sufficiency of the ‘indictment, no such 
question having been decided by the Judge. Jenkins 
Oi Ie Be rctcidledtintiesiareinsamcsassansniadebbbabiin 


10. Privately stealing any goods, ete., over $50 00 in 
value, in any house or building, is, by the Act of 
February 20, 1873, made a felony. Other forms of 
larceny from the house remain misdemeanors as pre- 
scribed by the Act of 1866. Ibid. 


11. When an indictment charges a larceny from the 
house of goods over $50 00 in value, and there is a 
verdict of guilty, and the evidence justifies the jury 
in thinking the goods worth over $50 00, the verdict 
ought to stand, ‘notwithstanding there is some evi- 
dence to show they were worthless. bid. 

12. A verdict of guilt means guilty of the charge as set 


forth in the indictment. Ibid. 
13. An indictment charging a defendant with having re- 
ceived a certain amount of money to be applied for the 
use or benefit of the bailor, with an allegation that on 
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_a certain day the defendant fraudulently converted a 
specific portion thereof to his own use, is not demur- 
rable on the ground of its being general, vague and 
indefinite, and that it does not put the accused on no- 
tice of what he is called on to answer. It might be 
that the proof would clearly and definitely show the 
fraudulent conversion as charged. But under such an 
indictment, making the general charge of fraudulent 
conversion, as stated, evidence is not admissible to 
prove that the accused had reported to the bailor 
special payments as having been made to particular 
persons, and that such payments were not in fact 
made to the amounts so reported, or that there were 
no such persons as those to whom the payments were 
reported to have been made. Each of such fraudulent 
acts would be a crime, and proof thereof would be suf- 
ficient to sustain a conviction, and the indictment 
should contain specific charges of such acts to author- 
ize the admission of evidence showing they had been 
committed. Hoyt vs. The State......c.seccccscccsvecsseces 


14. Where a defendant is charged with having received 
money belonging to the State of Georgia to be applied 
for the use of the Western and Atlantic Railroad in 
paying for cross-ties, and that he fraudulently con- 
verted a portion thereof to his own use, and the de- 
fendant files thereto, as a special plea in bar, his plea 
alleging that after said money had been so received by 
him, a board of commissioners had been appointed un- 
der an Act of the Legislature to audit and approve 
any claim against said road, and that he, having a large 
claim against said road, submitted the same to said 
commissioners ; that upon a hearing thereof the money 
alleged in the indictment as having been received by 
him was charged up against him by said commission- 
ers, and on a full accounting before said board, a bal- 
ance was allowed him; and that he then and there 
fully accounted with said road for all the money set 
out in the indictment as having been received by him: 


Feld, that the plea was not a special plea in bar against 
such an indictment; that, under the Act of the Legis- 
lature referred to, the board of commissioners did not 
have authority to discharge any person from liability 
for a criminal act. The facts set out in the plea would 
be admissible under a plea of not guilty, and under 
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that plea it would be competent for the defendant to 
show that he did, in fact, fully and fairly settle for 
such money with said board, and that the State re- 
ceived the benefit thereof by its being deducted from 
a claim due him by said road. Ibid. 


15. No officer of the State, or of the Western and At- 
lantic Railroad, by entrusting another with money be- 
longing to the St: ate, can make such person a bailee or 
fiduci iary agent of the State, and thereby constitute the 
State the bailor or person so entrusting, etc., within the 
intent and meaning of sections 4356 and 4358 of the 
Revised Code. In such a case the person so receiv- 
ing the money, if he be a private citizen and with- 
holds the same after demand, can only be indicted 
under the Act of December 14, 1871, and if he bean 
officer, servant or person employed in any public de- 
partment, station or office of government of this State, 
and embezzles, secretes or steals said money, he may 
be indicted under section 4553 of the Code. Ibid. 



























16. The indictment is not sufficient under the Act of De- 
cember 14, 1871, because it does not charge the defend- 
ant with fraudulently, wrongfully or illegally receiv- 
ing the money, nor does it charge him with having 
lawfully received the same and with failing to pay 
within ten days after a demand, and the indictment 
was, in fact, found within five days after the demand 
is alleged to have been made. Ibid. 


17. Nor is the indictment sufficient under section 4355 
of the Code, as it does not charge the defendant to be 
an officer, servant or person employ ed in any public 
departme nit, station or office of government in this 
State, ete., as prescribed in said action. bid. 


18. A prisoner may be sentenced for the offense vale mur- 
der, under section 4574 of the Revised Code, in vaca- 
tion. Cogswell vs. Schley, Bei cosspeonsrtccossacensin 481 


19. When one juror, on a trial of an indictment for a 
felony, has been sworn, and a nolle prosequi is then en- 
tered, and a new bill found, it is not error that the 

array with the same juror upon it, is put upon the 

prisoner; and in such a case the right of challenge, 
both on the part of the State and the prisoner, is the 
same as if the former proceedings had not been taken. 

Reid 00. The Bhdlti..ccsc ssvevsesacercssceese sossssesscsece GEE 
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90. Ona trial for murder the Court charged the jury, 
among other things, that “ malice is presumed from the 
killing, and you should find the defendant guilty un- 
less "te has shown by proof such facts and cireumstan- 
ces as will make the killing justifiable, or reduce it to 
manslaughter.” The defendant introduced no wit- 
nesses, and relied on the evidence for the prosecution 
for his defense. ‘The verdict was fur manslaughter : 

Held, that the verdict showed that the jury were not mis- 
led by the charge as to the right of the defendant to 
claim an acquittal, or a verdict for a less offense than 
murder, if the evidence which was before the jury au- 
thorized it. Jbid. 


91. A defendant in a criminal case is not entitled toa 
copy of the indictment and a list of the witnesses 
sworn before the grand jury, except upon demand. 
OE Fae Me itivienincknetieiisnseisisabidatelanaekis 


22. If no such demand is made, a special plea to the in- 
dictment on the ground that the witnesses whose names 
are indorsed on the bill were not sworn before the grand 
jury, is demurrable. Ibid. 


23. Nor is ita good plea “that the witnesses upon whose 
testimony the bill was found, were not sworn by or be- 
fore the Court.” Ibid. 

24. Where such pleas are filed, with the further plea that 
the witnesses sworn before the grand jury did not have 
the proper oath administered, this latter plea should set 
forth the names of the witnesses thus alleged to be im- 
properly sworn. bid. 

25. The Court has the power, on motion of the Solicitor 
General, before any evidence is introduced, to cause 
the defendant’s witnesses to be sworn and separated. 


Ibid. 


26. If such direction be given by the Court, with no- 
tice to the defendant that upon his failure or refusal to 
have his witnesses sworn and separated, they could not 
be afterwards sworn, and the defendant does so refuse, 
he is not entitled to have them sworn after the State 
has closed, except upon special cause shown to be de- 
termined by the Court. bid. 


27. The omission by a defendant on a trial for felony to 
avail himself of the privilege allowed by statute to 
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make a statement to the jury, is not a matter to be 
considered by them in determining defendant’s guilt, 
and it is error for the Court to charge, “ that the jury 

may take that fact into consitleration, aad to give to it 
such weight as they might see fit, with the other evi- 
dence, and if, upon the ‘whole, they should helieve him 
guilty, they shoald so find—otherwise, not.” Ibid, 


28. An indictment against A for the offense of assault 
with intent to murder one J. A. Conway, charged the 
prisoner as principal in the second degree, in being 
present, aiding and abetting A “by pushing, striking, 
assaulting and threatening the said J. A. Conway :” 


Held, that such words ‘thus descriptive of the acts of A, 
which constitute the offense of which he is accused, 
sannot, on motion of prosecuting counsel, without the 
consent of the prisoner, be stricken from the indict- 
ment as surplusage. Fulford vs. The State.. ......0000 


DAMAGES. 


1. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 
the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the 
highest proven value of the iron up to the time of the 
trial. The verdict of the jury was illegal in finding 
the highest proven value and any interest for the plain- 
tiff. The measure of dam: ages under our law is, as was 
charged by the Court, and it is not in the power of the 
jury to find a verdict for such damages, with interest 
from any date. Unless the plaintiff will remit this 
verdict for interest, there must be a new trial. Cent. 
R. R. & By Co. vs. Atlantic & Gulf R. R. Co....cee 

2. The owner of land taken for the-use of the public, is 
entitled to be paid therefor the value thereof in money ; 
but if, in appropriating his land, consequential dam- 
ages result to the owner, the benefits which he may 
have derived from the appropriation, if any, may be set 
off against such consequential damages, but not ‘against 
the value of the land. City Council ‘of Augusta vs. 


BE vcckihiidtstduiisetnbicibee Ristceiiied nd ali ieiiie ds dics 


3. The measure of damages in such a case is the diffe 
ence between the contract price for the cotton and i 
value thereof on the day of the breach. Groover, 


Stubbs & Co. vs. Warfield & Wayne...ccrccccrserseserees 
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DEBTOR AN D CREDITOR. 


1. A purchase, bona fide made, by a creditor from his 
debtor who is in failing circumstances, is not fraudu- 
lent simply because the consideration of the purchase 
is the debt due, and a promissory note, bona fide given 
at the time, for an overplus in the price agreed to be 
paid above the debt due. Hobbs vs. Davis..........000 


9. Pending an action of ejectment the plaintiff filed a 
bill in equity alleging that the defendant in the action 
of ejectment was ‘insolvent, and that he had then in 
his possession certain bags ‘of cotton and a certain lot 
of corn, made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that 'the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in the 
hands of a receiver to await the result of the action of 
ejectment : 

Held, that a Court of equity ought not to interfere in 
such a case. ‘The complainant. has no lien, and stands 
in no respect as to said corn and cotton, better than 
any other creditor of the defendant. Walker et al. vs. 


3. Where a creditors’ bill was filed against a railroad 
company and a decree had, adjudicating the dignity 
aud priority of the various claims before the Court, 
and directing the sale of the road, a creditor, who was 
a party to such decree, cannot subsequently, but before 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred 
claim, held by him as collateral security for the indebt- 
edness passed upon by such decree. Clews & Co. vs. 
Brunswick and Albany R. BR. Co, et dl..cccccccscscsecens 


4, An assignment by an insolvent debtor for the benefit 
of his creditors, provided they would take the proper- 
ty thereby conveyed in full satisfaction of their claims, 
is not binding on a creditor who refuses to accept the 
same. McBride &: Co. vs. Bohandti..sssssssessesessesees 


DEED. 


1, Where a deed was executed by the complainant to the 
defendant, a railroad company, conveying to it the right 
of way through the complainant’s land, without em- 
bracing any conditions or stipulations as to stock-gaps 
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or bridges, a bill to enforce the erection of the same 
vas properly dismissed. Cook vs. North and South 


Bis Tis Gisdccsdeccnece sencinien snanebotiegiebisenianieiat 211 





2. Any admissions by the grantor in a deed going to 
show a mistake in the deed, are good evidence ayainst 
the grantor, but such admissions are not conclusive 
unless acted on by the party seeking to prove them, 
Be60 6G, We onascscsiisces: snsaen ssnstaverecenrttiveniticinies Ma 


3. Though a deed be produced under notice and inspect- 
ed by the opposite party, he is not thereby deprived of 
any right to impe: ach the deed for fraud or other causes 
that may avoid it. Dlizzard vs. Nosworthy et al....... 514 


4, When a tract of land is sold in a body, as containing 
so many acres, “more or less,” and both parties have 
an equi al opportunity to judge for themselves, and both 
act in good faith, a deficiency in the quantity sold can- 
not be ‘apportioned. Walton vs. Ramsey ...ccccceseeeeee 618 


a 


A decd purporting upon its face to have been made by 
the guardian of a minor, under the authority of a de- 
cree of the Superior Court, is inadmissible in evidence 
without the production of said deeree. MeCamy, adm’r, 
00. TTigdom 6 dlh..cce sccoccrosesccccescccccssevescossocsesons . 629 


6. The fact that the prescriptive title sought to be estab- 
lished is based upon a quit- -claim deed, as color of title, 
does not of itself negative the presumption of good 


faith. Ibid. 


DISTRESS WARRANT. 
See Landlord and Tenant, 1, 2, 4. 


DIVORCE. 


Whilst a libel for divorce in favor of the wife is pending, 
an action against the husband for the counsel fees of 
the wife in “the divorce suit cannot be maintained in a 
Justice Court. Such a claim is an incident to the wife’s 
right to temporary alimony, and during the pendency of 
the libel is only cognizable by the Judge of the Su- 
perior Court. iE AT 


DOW ER. 


1. A widow is not put to an election between a child’s 
part and dower until there is administration on the 
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estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 
tion is made. Smith vs. King et Al...cccccccccccsceeseeees 





2, Where the widow had a homestead set apart to her and 
her minor children, out of the lands of her deceased hus- 
band, under the Act of 1868, and the same was levied 
on to satisfy an execution based on a claim contracted 
prior to the adoption of the Constitution of 1868, she 
is not barred from claiming her dower in said lesidie, 
Page, adm’r, et al., vs. Page.......+. snhchinenbes sens 


EJECTMENT. 


Pending an action of ejectment the plaintiff filed a bill in 
equity alleging that the defendant in the action of eject- 
ment was insolvent, and that he had then in his pos- 
session certain bags of cotton and a certain lot of corn 
made by him on the land, which land the bill charged 
belonged to the compl: inant. The bill prayed that 
the defendant should be enjoined from selling the corn 
and cotton, and that the same might be put in the hands 
of a receiver to await the result of the action of eject- 
ment: 

Held, that a Court of equity ought not to interfere in 
such a case. ‘The complainant. has no lien, and stands 
in no respect as to said corn and cotton, better than any 
other creditor of the defendant. Walker et al. vs. Zorn. 


ELECTION. 


A widow is not put to an election between a child’s 
part and dower until there is administration on the 
estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 
tion is made. Smith vs. King et AL. .ceccecessceccececevees 


EQUITY. 


1, After a bill seeking a discovery has been answered the 
complainant cannot amend his bill so as to waive dis- 
covery, and thus get clear of the defendant’s answer. 
Allen, adm’r, vs. Woodson, er, et dl..scecccocsecee seceee 


2. When a bill was filed against the administrator of a 
deceased partner seeking an account of certain partner- 
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ship funds which it was alleged had been collected by 
the partner and misapplied, ‘and pending the suit an 
after the Ist of January, 1870, the bill was amended 
so as to charge in addition, that said deceased part- 
ner had also received to his own use the rents of cer- 
tain real estate belonging to the partnership, and that 
he had not accounted | “there for: 


Held, that the amendment did not infroduce a new cause 
of action, but only added an item to the original cause, 
and if the plea of the statute of limitations was not 
good to the original suit it was not good to the amend- 
ment. bid. 


3. Where an affidavit of illegality was filed to an execu- 
tion and the issue was pending, and the Judge dismiss- 
ed the “case and levy for want of prosecution,” and 
the plaintiff attempted afterwards to proceed upon the 
same levy: 

Held, that the levy was dismissed, and equity will enjoin 
the plaintiff from proceeding in defiance of the judg- 
ment of the Court. Scogin vs. Beall, ex’? ..cccecseee ove 


4, Where a bill was filed to marshal the assets of an in- 
solvent estate, and among the debts due by the deceased 
was one due as guardian of his two d: wughters, both of 
whom were married at the death of the father, and the 
husband of one of the daughters was a party to the 
original bill, charged with w ‘asting the assets toa large 
amount, ¢ and pending these proceedings the two daugh- 
ters, by their next friend, came in and were made par- 
ties by petition, setting up the debt due them by their 
father, and praying that it should be settled to their 
sole use, and before any final decree, one of the daugh- 
ters died, leaving minor children: 

Feld, that the right to a settlement was sufficiently as- 
serted by the mother during her life-time, to author- 
ize the children to come in by petition and assert the 
right for their own benefit as survivors. Polhill, guar- 
iam, 00. Neal of Ghiccccososvecccsccorssscevcose-sesesces cosces 


5. A bill showing a good case for equitable interference 
ought not to be dismissed on demurrer for want of a 
proper prayer, if there be a general prayer for relief. 


SE Oh, TENG EM nnn: snichnsie wens shea enbernanaannins 


6. When the title to land is in tenants in common, and 
their several interests have become complicated and 
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2 
cannot be definitely ascertained and set apart at law, 
equity will entertain jurisdiction to adjust by one de- 
eree the rights of all. bid. 





Where a deed was executed by the complainant to the 
defendant, a railroad company, conveying to it the right 
of way through the complainant’s land, without em- 
bracing any conditions or stipulations as to stock-gaps 
or bridges, a bill to enforce the erection of the same 
was properly dismissed. * Cook vs. North and South R. 
) Og lero s itdnuibitkiabiiaiuabiliniaia sidknnddatbanuis . 211 


8. Whatever may be the remedies that have been pro- 
vided by statute against administrators and their secu- 
rities, the concurrent jurisdiction of equity over the 
settlement of accounts of administrators is specially 
retained by section 2600 of the new Code. Ewing 
et ux., adm’r and adm’x, vs. Moses, adm’r......0sss0000. 264 


~I 





9, When an administrator was sued in ejectment, and 
contracted with an attorney to defend the suit, and 
agreed to give him one-half the land if the defense 
was successful, and the attorney so employed procured 
another attorney to represent him at the trial, and the 
defense proving successful, the administrator sold the 
land under an order of the Ordinary, had it bid off for 
himself and the substituted attorney, and then divided 
the land between himself and the substituted attorney, 
and the attorney first employed filed a bill against the 
administrator and the substituted attorney for a spe- 
cific performance of the original agreement : 

Held, that it was not error for the Chancellor to charge 
the jury that a bill for specific performance would lie 
in such a case against the administrator and the sub- 
stituted attorney. Stansell vs. Lindsay et al...... arcocee SOO 





10. When a bill was filed to recover of the defendant a 
parcel of land, and the sole ground for coming into 
equity was the allegation that the rents and profits were 
of great value and the defendant was insolvent, and 
the Chancellor was asked to appoint a receiver and 
impound the rents and profits until a hearing could be 
had and a decree rendered, and the prayer for the 
appointment of a receiver was not insisted on either 
in vacation or at the first term by any motion to grant 
the prayer: 


Held, that the defendant might, even at the second term, 


Vou. L. 45, 
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move to dismiss the bill for want of equity. Rose vs, 

West. .crccccrccsecssccccrsccrecrscces cocccccccceecccecececccsece 474 







11. When on the trial of a bill to recover the possession 
of a parcel of land, the defendant disclaimed title to 
the land sued for, ond denied possession of the same at 
any time, and the parties went to trial on the issue as 
to mesne profits alone, and it appeared that the com- 
plainant claimed under a deed from defendant, which 
he sought to prove included the land sued for, although 
the description in the deed showed that if such was 
the intention there was a mistake in the deed: 

Held, that it was improper to allow the jury to consider 

| the question of mistake without some allegations in the 

bill charging such mistake and praying relief on that 

I ground. bid. 

















12. Whether the defendant was indebted for mesne profits 
or not depended entirely on whether she was in pos- 
session of plaintiff’s land, and this was, as the plead- 
ings stood, dependent on the plaintiff’s deed and on 
the description of the land therein. If that was a mis- 
take, such mistake should have béen charged in the 
bill, so that the true rights of the parties might be as- 
certained and decided. J6i. 









13. Where a creditors’ bill was filed against a railroad ) 
company and a decree had adjudicating the dignity 
and priority of the various claims before the Court, and 
directing the sale of the road, a creditor, who was a 
party to such decree, cannot subsequently, but before 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred claim 
held by him as a collateral security for the indebted- 
ness passed upon by such decree. Clews & Company 
vs. Brunswick & Albany Railroad Company et al...... 522 













14. An attachment was, by mistake, levied on the wrong 
lot of land. Judgment was entered in pursuance with 
the levy. The plaintiff filed a bill to correct the mis- 
take. This proceeding was dismissed at the trial term 
on demurrer: 
Held, that such dismissal was error. A Court of equity 
having obtained jurisdiction, should have proceeded 
to have heard the case, and have rendered such decree 
as the ends of justice might have required. Wardlaw, 
adin’r, ve. Wardlaw........ccccccccccsccsccsescccccscsocccces OA 
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15. A verbal contract between two children, made dur- 
ing the life of the father, by which they sought to 
avoid the disinherison of one of them, which was 
threatened by the father should a marriage contempla- 
ted by said child take place, by which they agreed to 
divide the property between them, no matter what 
might be the parent’s will, cannot be enforced in equity 
on a bill for specific performance. Mercier vs. Mercier. 

16. A creditor of an insolvent estate, who held the ven- 
dor’s lien on land which had been sold by the admin- 
istrator, may proceed by bill against the representative 
of the estate for the assertion of his equitable claim on 
the proceeds of the sale. Atkinson vs. Keith, adm’r, 


17. The creditor’s debt was contracted in 1859, and the 
bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow of 
the intestate who had taken dower, charging notice of 
the lien on each,.and praying a sale of the land for the 
discharge of the vendor’s lien. By amendments made 
after January Ist, 1870, all parties defendants were 
stricken from the bill, except the administrator and 
the first purchaser, who, it was charged, had not paid 
for the land. The prayer was also amended, asking 
judgment on the debt against the administrator, and 
that the purchaser be decreed to pay his debt due the 
estate to complainant, and praying an injunction re- 
straining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injunction, and the bill should have been 
dismissed as to the purchaser. Jbid. 


18. The amendment to the prayer was a proper amend- 
ment, and the bill was not, on account thereof, demur- 
rable on the ground that the relief then prayed was 


barred by the Act of March 16th, 1869. Ibid. 


ESTOPPEL. 


1. A purchaser of property at an assignee’s sale in bank- 
ruptey, under an order of the Register to sell subject 
to incumbrances generally, is not estopped from deny- 
ing that a particular incumbrance is a good and valid 
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incumbrance, and he may show that a mortgage on the 
property purchased was made by the bankrupt in fraud 
of his creditors, and is therefore void. Murray & Co, 
ah, 00. Fame) Ob cases cesccsccccsccccese seseccscscsesssss BOE 





2. When a suit was brought, May 27th, 1871, on a pro- 
missory note due before the Ist of June, 1865, and 
the defendants pleaded the limitation Act of March 
16th, 1869; and the plaintiff replied that he had 
brought suit before the Ist of January, 1870, but 
said suit was dismissed by the Court, as appears by 
the minutes, thus: “Dismissed for want of jurisdic- 
tion,” and that the present suit was within six months 
after the dismissal in January, 1871 : 


Held, that even if that section of the Code, allowing 
suits to be brought within six months after dismissal, 
applies to the ‘Act of 1869, yet as the first suit was 
dismissed for “ want of jurisdiction, ” the plaintiff is 
estopped from saying said first suit was properly 
brought, or was, in fact, a pending suit, as the Court 
had no jurisdiction of it. Gr ay, ex’r, vs. Hodge et al. 262 


EVIDENCE. 


1. It was not errorin the Judge on the trial, to permit 
the statement of the witness Sibley, that “he had no ) 
idea that complainant was a stockholder,” taken in 
connection with the witness’ other statements; this is 
only another mode of stating the recollection of the 
witness that he was not a stockholder. razer vs. Sib- 
Pp OF Di cvcsccemncscnsesensmninsensinniinicininiananiion iasevedn EE 


. Where the defendant was sued on an account for mo- 
” ney placed in his hands as the agent of the plaintiffs, 
and he pleaded that the plaintiffs had failed to give 
him credit for $25,000 00, which had been repaid, it 
was competent for him to show that he had only dis- 
covered this omission upon the trial, and as a reason 
why it was not discovered earlier, to prove that large 
sums of money belonging to persons other than the 
plaintiffs, at the time he was their agent, passed 
through his hands, all of which money “he kept to- 
gether with that of the plaintiffs, being responsible for 
the amount charged against him by. each firm, and 
that, though a large discrepancy i in his general money 
balance was observed, yet, as said sum was repaid by 
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another, the error was not discovered until it appeared 
from the evidence. Glenn et al. vs. Salter.iccccecececces 


3. Where the evidence was conflicting as to what com- 
missions the defendant was to receive as the agent of 
the plaintiffs 1 in purchasing cotton, it was competent to 
show the compensation allowed by other parties to 
their agents engaged in the same business. bid. 


4, Where there was no ambiguity upon the face of the 
testator’s will, parol evidence is inadmissible to raise ¢ 
latent ambiguity and then to explain it. Thweatt et 
aE a: BR, Py O Chasis. sccsntinsoretanintenciadninntiicnda 


5. There being no pretence that the writing signed by 
the parties, “either by accident, fraud or mistake, did 
not embrace the whole terms of the contract, the say- 
ings or declarations of the parties to vary or enlarge 
the terms of the written contract, were properly ex- 


cluded. Cook vs. North & South R. R. Co. et al....... 


6. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of 
jurisdiction was a wrong reason, and that in truth the 
Court did have jurisdiction, and that the suit was 
therefore duly brought. Gray, ea’r, vs. Hodge et al... 


7. When a suit pending in the Superior Court was dis- 
missed by order of the Court at March term, 1869, of 
the Court, and there is nothing on the face of the order 
to show the ground of its dismissal, it is too late at 
June term, 1872, to move to have the case reinstated 
on the ground shown by parol, that the order of dis- 
missal was because the suit was for a slave debt. Shep- 
pard oc. Whithdld, 626 .ccrssccscrsecoe cerccssovee oceses 

8. When a record is shown to be lost or destroyed, its 
contents may be proven by parol without establishing 
the lost or destroyed original. Bridges et al. vs. 
FROG, GENE Fncccncesecssses sentecansnccpieneatenenss wanes 


9. The portion of the answer of the witness Payne, to 
the second interrogatory which was read to the jury, 
was not an answer to that part of the interrogatory 
which was objected to as leading and was properly 
admitted, The third interrogatory was not leading— 
nor does the fact that a previous interrogatory was 
illegal because it was leading—make the balance of the 
Witness’ answers to other interrogatories incompetent. 


Payne, adur’r, vs. Elyea, adm’, ER RS 
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10. Any admissions by the grantor in a deed going to 
show a mistake in the deed, are good evidence against 
the grantor, but such admissions are not conclusive un- 
less acted on by the party seeking to prove them. Rose 


11. A deed purporting upon its face to have been made 
by the guardian of a minor, under authority of a decree 
of the Superi ior Court, is inadmissible in evidence with- 
out the production of said decree. JMeCamy, adi’r, 
08. THtgdenn 6 Gb .cccccceece.csccosscsvcscescesoccsesesesesosss 


EXECUTORS. See Administrators and Executors. 
FACTORS. See Sales, 5. 
FEES. See Attorney, 1, 6, 8, 9. 








FRAUDS—STATUTE OF. See Sales, 3, 4. 
FRAUDULENT CONVEYANCE. 
See Debtor and Creditor, 1 


GARNISHMENT. 


1. When judgment in attachment was rendered against ) 
the defendant, but pending the motion to ente r judg- 
ment against the garnishee, the cause was, on motion 
of plaintiff? s attorney, ordered to be removed to the 
Circuit Court of the United States, and subsequently 
the plaintiff sued out a process of garnishment at com- 
mon law upon said judgment, to which an answer was 
filed which was traversed, and upon the trial of the 
issue thus formed a motion was made to dismiss the 
second garnishment proceedings on the ground that the 
judgment against the defendant had been carried to the 
Circuit Court of the United States, and therefore gar- 
nishment process could not issue from it, and because 
there had already been one process of garnishment is- 
sued to recover the same debt, whereupon plaintiffs 
attorney submitted his affidavit to the effect that the 

{ Cireuit Court had refused to take jurisdiction of said 

if vase because the record was not filed on the first day of 
the Court: 

Field, that the motion was properly overruled. Eagle 

and Phenix Man. Co. vs. White, Sheffield & Co.....++. 82 
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9, A sheriff having collected money for a plaintiff in ex- 
ecution is subject to process of garnishment at the in- 
stance of a creditor of said plaintiff. Gray, sheriff, 
. Maxwell, trustee...... sisuemaedaal *< ceebtebeimimelmana 


3. ‘Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 
as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not er- 
ror in the Court, on the hearing of a rule nisi requiring 
him to show cause why he should not pay over such 
balance to the plaintiff’s attorney, to make the rule 
absolute. Ibid. 

4, Where A had a suit pending against B, and had also 
a summons of garnishment sued out against C, a debtor 
of B’s, and before A’s claim against 'B was carried to 
judgment, it was agreed in writing by the attorneys 
of the three parties that the garnishment should be 
dissolved ; that C should pay the amount he owed B 
over to B’s attorney, who, after taking out his fees, 
should hold the balance subject to A’s suit against B, 
and C paid the money according to the agreement and 
in good faith : 

Held, that the garnishment was dissolved by the payment 
of the money under the agreement. If the money is 
not duly held and disposed of under the agreement, 
A has his remedy by rule against the attorney re- 
ceiving the money, but the garnishee who has in good 
faith paid his money, is discharged. Platen vs. Byck. 


5. When the garnishee failed to answer through a mis- 
take as to his legal duty, and judgment was “rendered 
against him fora much larger sum than he had in hand, 
the diseretion of the Court in setting aside the same, 
on motion made during the term, will not be controlled. 
Russell vs, Freedman’s Savings Bank.......ccceseee severe 


GUARDIAN AND WARD. 


1. A ward after he has attained the age of fourteen years, 
has the right to choose his guardian, and for that pur- 
pose to have the letters of guardianship issued under 
the appointment of the Ordinary to a former guardian, 
revoked, Bryce v8. WyMt.....ccccccocccccssecscersccesess 
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2. Before such order of revocation is granted, a selection 

of the successor in the guardianship should be made, 
which selection must be judicious in the Judgment of 
the Ordinary, and the person chosen should give his 
consent to his appointment. J bid. 








3. An application was made by a ward over fourteen years 
of age, for the revocation of the letters of her guardian, 
and to be allowed to select a guardian subject to the 
approval of the Ordinary. On the hearing the Ordi- 
nary discharged the rule against the guardi un to show 
cause, etc., on the ground that there was “no sufficient 
cause shown for the removal of the defendant.” On 
a second application by the ward for the same purpose, 
which was carried by consent appeal to the Superior 
Court, the judgment of the Ordinary was pleaded as 
former recover ‘y in bar, and it was so adjudged by the 
Court: 


Held, that the decision of the Ordinary will not be con- 
strued as an adjudication of the right of the minor to 
have the letters of guardianship revoked and to select 
her guardian, but r ather that the refusal of the Ordi- 
nary to grant the revoce ation was because there had 
been, in his judgment, no “judicious selection” of a 
successor who would consent to act. If, on the second 
trial, such “judici ious selection ” be shown to the sat- 

, isfaction of the jury, and the person chosen consents 

i to accept, the application should be allowed. bid. 
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HOMESTEAD. 


1. Act of 1868 is unconstitutional as against antecedent 
debts. Chambliss vs. Jordan....cccecceseeereceeeececeeeee 81 


| 2. Where a homestead was set apart under the Act of 
1868 and was afterwards levied on to satisfy a fi. fa. 
founded ona debt contracted before 1868, the husband, 

or, on his failure, the wife may apply for an exemption, 
under the law as it stood before the debt was contracted, 

and the exemption, if obtained before the sale under the 
levy, is a valid exemption against the judgment so 
levying. Reni et al. V8. EVAN8....ccccesececsceeseeeee 216 













3. Though a defendant has had set apart to him a home- 
stead under the Act of 1868, which has failed as against 
debts contracted prior to July 21st, 1868, on account 


of the unconstitutionality ef said Act, he may never- 
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theless claim the homestead allowed under the Code. 
Whittington vs. Colbert, adm’r...... TT eT oy 


4, Where the widow had a homestead set apart to her 
and her minor children out of the lands of her de- 
ceased husband, under the Act of 1868, and the same 
was levied on to satisfy an execution based on a claim 
contracted prior to the adoption of the Constitution of 
1868, she is not barred from claiming her dower in 
said lands. P age, adm’r, et al. vs. Pag Riisesswne én 597 


5. A homestead, set apart to the defendant in execution, 
under the Act of 1868, though conveyed to the claim- 
ant with the approval of the Ordinary, is nevertheless 
subject to a judgment against said defendant, rendered 
before the passage of said Act. Smith vs. Whittle. 
Durden, adm’r, vs. Whittle......0..sc000s pinches nbd .»- 626 


HUSBAND AND WIFE. 


1. Whilst a libel for divorce in favor of the wife is 
pending, an action against the husband for the counsel 
fees of the wife in the divorce suit cannot be main- 
tained in a Justice Court. Such a claim is an incident 
to the wife’s right to temporary alimony, and during 
the pendency of the libel, is only cognizable by the 
Judge of the Superior Court. Glenn vs. Hill........ o 4 


2. A wife’s share of her deceased father’s real estate not 
distributed, but remaining undisposed of between the 
heirs, the same being wild lands, is not so in possession 
of the husband as to bar the wife’s right of survivor- 
ship, if he die before it is distributed or divided. 
Hooper vs. Howell, quwardian.....1.+-sseeeeeee pniaenieiesin . 165 


3. When a married woman ordered from the milliner a 
hat at the price of $12 50, informing the milliner 
that it was intended as a present to a friend, but when 
the hat was finished she refused to take it, and suit was 
brought against her husband for the price of the hat ; 
and on the trial it appeared that the wife was fully 
supplied with hats; that she was in the habit of pay- 
ing her own bills, and that he had no knowledge of 
the transaction : 

Held, that the husband was not liable for the price of the 
hat. Sulter 90, FEMME .06ssccr0cenes saneanens penance pinanenns 242 
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ILLEGALITY. 


1. Where an affidavit of illegality was filed to an exeeu- 
tion, and the issue was pending, and the Judge dis- 
missed the “case and levy for want of prosecution, 7 
and the plaintiff attempted afterwards to proceed 
upon the same levy : 


Held, that the levy was dismissed, and equity will enjoin 
the plaintiff from proceeding in defi fiance of the judg- 
ment of the Court. Scogin vs. Beall, ev’r....ccccceceere 


2. Where there have been two judgments of the Court 
on illegalities to an execution, both ordering the same 
to proceed as a valid execution, it is too late for the 
defendant to set up a new defense to the execution 
a existed before the judgments and of which he 

yas fully informed at the time of the judgments. 
Field, a ER actcaesstcenssmnenisndink ciansusiiale 


3. An affidavit of illegality t to an execution setting up 
facts as a reason why the execution is proceeding ille- 
gally, must distinctly present the matter relied upon, 
so that, if not denied, the Court may pass judgment 
intelligently, or if denied, that the jury may have dis- 
tinctly before it the matter in issue. Sharp vs. Ken- 


nedy.. cocte CO FS SL POAH HEHEHE EEE HEE HEHEHE EHEHE MEER OHHH H HE DEES 


4, When a judgment was obtained against one as admin- 
istrator of an estate, and the subsequent representative 
of the same estate filed an affidavit of illegality against 
the execution issued on such judgment, on the ground 
that the defendant in execution was not the legal ad- 
ministrator at the date of the judgment or since, the 
affidavit should set forth the facts which show that the 
title of such defendant to the office of administrator 
was illegal. McLaren, adim’x, vs. Bedll.s...cccceeeceeees 


5. A ground taken in an affidavit of illegality that the 
execution “issued upon a bogus judgment, which was 
not obtained after a due course of law, but was ob- 
tained in chambers, contrary to the statute in such cases 
made and provided, and by fraud,” is too general and 
indefinite, and does not show that the judgment is 
void, and therefore cannot be inquired into in a pro- 
ceeding by illegality. Ibid. 


6. On a trial of an affidavit of illegality the affiant, in 
support of one of the grounds taken, introduced the 
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former administrator as a witness, who testified that 
he had paid $3,400 00 on the debt, and that no credit 
had been given for it. Upon the attention of the 
witness being called to the original decree, and papers 
connected therewith, he admitted that he was mis- 
taken : 

Held, that notwithstanding the witness admitted the mis- 
take on the trial, yet his being willing so to testify fur- 
nished a reason for filing the affidavit sufficient to re- 
lieve a succeeding representative from the charge of 
interposing it for delay only, and especially under such 
a state of facts, twenty per cent. damages should not 
have been given. Ibid. 


IMPRESSMENT. See War, 1. 


INDICTMENT. 
See Criminal Law, 13, 15, 16, 17, 27. 


INDORSEMENT. 


The indorsement on the bonds by “ Alfred Shorter, Pres- 
ident Georgia and Alabama Railroad Company,” passed 
the title in the bonds to the holder. The bonds being 
issued for purposes of negotiation, this was a sufficient 
indorsement to put them in circulation, notwithstand- 
ing the charter of the railroad company required a dif- 
ferent mode of making and signing ordinary contracts 
to bind the company. Commissioners of Rouds, ete., 
00: TRON 50.0000: c0 scenes shenebane penedenesesn seeeas carinnnaneene 


INFERIOR COURT. See County Matters, 2-5. 
INJUNCTION. 


. Complainant charges in his bill that the defendant has 
erected a dam across a stream, which causes the water 
to overflow complainant’s land lying on the stream 
above this dam; that he has, at law, recovered nomi- 
nal damages for the injury thereby done, and has other 
suits pending for the same wrong. Amongst other 
grounds, he also charges that defendant is preparing 
to erect a mill near the dam, but does not charge or 
show that the damage to him will thereby be increased. 
Besides the prayer for a decree that the proper height 
of the dam shall be determined and fixed, and the 
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prayer for general relief, he asks for an injunction re- 
straining defendant from continuing the dam at its 
present height, or any height that will cause the water 
to overflow his land, or from building a mill, or rais- 
ing said dam, or doing any act that will, in any w ay, 
tend to cause the dam to continue as it now standa, 
The Chancellor granted an injunction enjoining de- 
fendant from raising the dam higher, or from doing 
any act that will strengthen it at its present height, or 
make it more permanent than it now is: 

Held, that as there is no charge in the bill, and no proof 
at the he aring of an intention or threat of defe ndant 
to increase the height of the dam, and defendant made 
affidavit that none such existed, no necessity for the 
injunction on that point was shown. Wheeler vs. Steele, 












































2. As all the rights of the parties may be adjusted at the 
final hearing, and the height of the dam be fixed by a 
decree, so that there can be no further damage to com- 
plainant, the defendant should not, in the meantime, 
be disabled from protecting the dam against destruc- 
tion by high water or other accidents, ‘which is done 
by the injunction as granted. Ibid. 


3. Pending an action of ejectment the plaintiff filed a bill 
in equity alleging that the defendant in the action of 
ejectment was insolvent, and that he had then in his 
possession certain bags of cotton and a certain lot of 
corn, made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in the 
hands of a receiver to await the result of the action 

in of ejectment : 

Held, that a Court of equity ought not to interfere in 
such a case. The complainant ‘has no lien, and stands 
in no respect as to said corn and cotton, better than 
any other creditor of the defendant. WV ‘alker et al. vs. 


4, A Court of equity will not entertain a bill in the 
name of one or more private citizens to restrain the ob- 
struction of a public street, no private injury or 
threatened injury being alleged to such citizens or to 
their property. In such a case the nuisance being 

purely a public one, can only be restrained by the 

public, on information filed by a public officer, to-wit: 
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by the Solicitor General for the Circuit. Coast Line 
RB. R. Co we. Cohen ef dl......cccosocccscrecccvccccsccceccess 


5. Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will result to said lot. Ibid. 


6. A railroad company was chartered, with the privilege 
of running its road from such point within the limits 
of the city of Savannah as the Mayor and Council of 
the city should designate, and from thence to the sea 
coast, by certain cemeteries outside of the city, but 
used by the citizens for the burial of their dead. The 
Mayor and Council fixed the initial point conside ‘ably 
within the city, and passed an ordinance permitting 
the company to lay down its track from such initial 
point through certain streets and squares on the route 
from such point by said cemeteries in the direction 
prescribed by the charter, and to run horse cars there- 
upon : 

Held, that such permission was within the authority of 
the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstructing 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of the cars. Under such limitations no public 
nuisance will be created, and no grounds for an in- 
junction by the public exist. Ibid. 


7. A refusal of an injunction does not bar the complain- 
ant from making a second application when he pre- 
sents new and additional matter discovered since the 
former hearing. Blizzard vs. Nosworthy et al....s.c.00 


8. There was no abuse of discretion by the Chancellor in 
hearing the second application and in granting the in- 
junction, provided the same be construed as restraining 
the trial of the ejectment case until a final hearing of 
the bill, with the right of the parties to a trial of both 
eases together. Ibid. 


INSURANCE. 


1, Where an applicant for life insurance signs an appli- 
cation for a policy which contains a statement that 
“only the home officers of the company, in Macon, 
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Georgia, have authority to determine whether or not 
a policy shall issue on application, ” and the agent 
through whom the : application i is made gives a receipt 
to the applicant as follows: “Received of James R, 
Scurry $375 00, the same being in payment of insur- 
ance in the Cotton States Insurance Company. This 
receipt being binding on said company until the policy 
is received.” Such contract or receipt is not binding 
on the company to issue a policy, nor is the company 
bound by the receipt after the application is rejected, | 
Whether it is binding on the company until action is 
had by the company on the application, is a question 
that does not arise under the facts of this case. Cotton 


States Life Ins. Co. vs. Scurry et dl.ccccececrecssesessssers 48 


Where insurance was effected in a mutual life insurance 
company on the life of the husband of complainant 
for her benefit, upon the ten year plan, with the option 
to the assured that after two annual payments, should 
she wish to discontinue, the company will issue to her 
a paid up policy for as many tenths of the amount 
originally insured as there have been annual premiums 
paid i in cash, and the premiums were paid part in cash 
and part in notes, with the stipulation that the divi- 
dends in the profits should be applied to the payment 
of the notes: ) 
Held, that the assured was not entitled after the payment 7 
of the second annual premium as aforesaid, to a paid 
up policy for two-tenths of the amount originally in- 
sured, until the liquidation in cash of the notes given 
in part of premiums, after crediting thereon the ‘divi- 
dends already accrued. Moses vs. Brooklyn Life Ins. 
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3. William A. Gober made application to the Security 
‘Life Insurance Company, through its agent at Greens- 
boro, for a life policy on his life in favor of his wife 
and children. ‘The application sought a life policy for 
$5,000 00, premiums payable annually, The applica- 
tion was dated 10th August, 1870. On receiving the 
application for transmission to the company, the agent 
gave to Gober a receipt acknowledging the payment 
of $99 15, the cash portion of the first premium, and 
stipulating that Gober was entitled to a life policy for 
$5,000 00, as of the age of thirty-seven, if the com- 
pany accepted his applic ation, the company to be in 
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that case bound from the date of his examination. If 
the company did not accept, the money was to be re- 
turned and the receipt canceled. There was, in fact, 
no money paid, but the agent took Gober’s note for 
the $99 15, payable to himself in six months. The 
company accepted the application and issued the pol- 
icy and sent it to the agent. The policy was not de- 
livered to Gober, nor does he seem to have got formal 
notice of the acceptance of his application and the issue 
of the policy. ‘The agent swore that he took the note 
as cash, but that he did not intend to deliver the pol- 
icy till the note was paid, though it does not appear 
that he informed Gober of this. The note was not 
paid at maturity; but after it was due the agent de- 
manded it, and informed Gober that if he did not pay 
he would lose his interest in the company. The policy 
was dated 29th August, 1870, and in it the premiums 
were declared due each year on that day, and if rot 
paid the policy was to cease. Gober did not pay his 
note, nor did he pay the second premium. On the 
16th of September, 1871, Gober died : 

Held, that whatever may be the liability of the company 
under the facts if Gober had died before the 29th of 
August, 1871, yet, as the company was only liable ac- 
cording to the policy, and as the second premium was 
unpaid, the insurance ceased after the 29th of August, 
1871. The Security Life Ins. and An. Co. vs. Gober. 414 


4, That Gober did not know the precise terms of the 
policy, if he did not, was his own fault, as he could 
have known had he applied to the agent for the same, 
and he was also charged with notice that the liability 
of the company for the second year was dependent on 
his payment of the second premium, Ibid. 


INTEREST. 


The verdict of the jury was illegal in finding the high- 
est proven value and any interest for the plaintiff. ‘The 
measures of damages under our law is, as was charged 
by the Court, and it is not in the power of the jury 
to find a verdict for such damages, with interest from 
any date. Unless the plaintiff will remit this verdict 
for interest, there must be a new trial. Central Rail- 
road and Banking Company vs. Atlantic and Gulf Rail- 
FORE COMPANY 0100s erereccsersesacnces picannbens séneaewnense 444 
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INTERROGATORIES. See Evidence, 9, 
JUDGMENTS. 


1. The certificate of the former owner of a judgment, 
given since its assignment, that she had on due reflec. 
tion become satis fied that. said judgment was wrong, 
and that she was mistaken when the ease was pend- 
ing in Court, cannot affect the rights of the assignee. 
Lindrum et al. 06. RODIN ..0cccerersscsccceserccrseccereccee A 


2. When a suit was brought against Robert Campbell as 
a stockholder in a corporation, on his statutory liability 
for a debt due by the corporation, and the process was 
returned served by the sheriff thus: “Served the within 
by leaving a copy at the residence of Robert Camp- 
bell,” and the defendant not appearing, a verdict and 
judgment was taken against Robert Campbell, and an 
execution for the same being levied on the property of 
Robert Campbell, he filed his bill in equity, alleging 
that he never had been a stockholder in said company, 
but that there was another Robert Campbell of the coun- 
ty who was such stockholder, and alleging further that 
he had no notice of said suit, and that if a copy was 
left at his residence he did not get it or have any 
knowledge of it, and praying that the judgment should 
be enjoined against him. On the trial it was proven ; 
by the sheriff that he had left the writ at the residence 
of the present complainant, and this was all the proof 
pro or con on the subject of service, but the complain- 
ant showed by Mr. Sibley that he had not been a stock- 
holder in said company, but that the other Robert 
Campbell was a stockholder: 

Held, that it was error in the Judge to charge the jury 
that the judgment did not cone Jude the complainant, 
unless he was personally s served with the process. 
Frazer vs. Sibley ef al., ex’r8.ccccccccoccccsseccece-cocccceee 96 
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3. As there was no affirmative evidence on the trial to 
show which Robert Campbell the plaintiff had intended 
to sue, and the complainant having been duly served 
with process in that suit according to law, it was his 
duty to appear and defend the same, and having failed 
so to do he is concluded by the judgment, i it being 
the legal presumption that it was made to appear on 
that trial that the defendant then served was a stock- 
holder, as charged in the declaration, and the jury 
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should in this case have found against the complain- 
ant unless it had been made to appear that the verdict 
in the other suit was obtained by perjury or by taking 
a verdict without proof (as in case of a judgment by 
default) of anything but the original judgment. Ibid. 


4, Iwo cases were pending between the same parties. 
They were submitted together to the Court upon an 
agreed statement of facts. The Court dismissed one 
case and allowed a judgment to be taken in the other. 
The plaintiffs excepted to said judgment, and brought 
the same for review to this Court, and obtained a re- 
versal. The legal effect of this reversal was to leave 
no judgment in the Superior Court, and to place the 
parties in the same position in which they were before 












the submission. Pinney vs. Tommey & Stewart......... 140 


5. Where there is no evidence that the defendant was in 
possession of property before or after the judgment was 
rendered against him, and no title was shown in him, 
the fact that he conveyed the same by deed subsequent 
to said judgment, and possession was taken thereunder 
by the vendee, does not render the property liable 





thereto. Wimberly, trustee, vs. Collier ......ccee+seeceese 144 


6. The 4th and 29th sections of the Act of 1856 pre- 
scribing that after seven years, without an entry, ete., 
a judgment shall not be enforced, but shall be pre- 
sumed to be satisfied, and also that where a bona fide 
purchaser has been in the possession of real property 
for four years it shall be discharged from the lien of any 
judgment against the person from whom he purchased, 
were parts of a statute of limitations in force on the 
30th of November, 1860, and were, by the terms, spirit 
and intention of the Act of that date, suspended, and 
by the various Acts from 1860 to 1865, the suspension 
was continued until the close of the war. Solomon et 
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7. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of ju- 
risdiction was a wrong reason, and that in truth the 
Court did have jurisdiction, and that the suit was there- 








fore duly brought. Gray, ea’r, vs. Hodge et al......+.. 262 


8. At the December term, 1866, of Clay Superior Court, 
the plaintiff obtained a judgment against the defend- 
ants. At the September term, 1869, the Court “ordered 
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that the same be set aside and forever annulled and 
made void” upon the ground that it appeared that the 
consideration upon which it was founded “was a note 
given for slaves.” At the September term, 1872, the 
plaintiff moved to set aside the last order. T he motion 


—_—, 


should have been sustained. Prescott vs. Bennett et al.. 266 
Kelby v0. Brooks d Gl ..cccccsscscceccsesccscsses sestersecee . 582 


9. The judgment rendered at the September term, 1869, 
vacating the judgment of 1866, on the ground ‘that j it 
was fuended on a note given for slaves, was a mere 
usurpation of power by the Court without any author- 
ity of law, and may be declared a nullity collaterally, 
without any direct proceedings to revise it. Ibid. 


10. It is apparent from the several provisions of the ” 


Code in relation to setting aside judgments that parties 
would not be without a remedy, although they might 
not have excepted to the same within thirty days after 
their rendition. Ibid. 


11. At the September term, 1869, of Lee Superior Court, 
an order was passed dismissing plaintiff’s suit because 
the consideration of the note sued on was a slave. At 
the November term, 1872, a motion was made to rein- 
state the case. The note sued on was dated January 
3d, 1863, and due January Ist, 1864. As this mo- 
tion was not made until nearly three years after the 
note sued on was barred by the statute of limitations, 
nor within three years from the time the order of dis- 
missal complained of was passed; therefore, whether 
under the right granted by section 3530 of the Code, 
the words “within the statute of limitations” be con- 
strued to mean three years, in analogy to the statute 
prescribing that period as the time within which a bill 
for a new trial must be brought, or to mean that period 
within which the plaintiff’s cause of action would be 
barred, this motion was not made in time, and was 
properly overruled, Tison, adin’r, vs. McAfee et al... 


12. An order of the Judge of the Superior Court dis- 
missing a suit pending in said Court, is not void be- 
cause the reason given in the order is not a good legal 
reason. Arnold vs. Kendrick, adm’r....c.s00 ceseceeeees 


13. When a suit was dismissed by an order of the Judge, 


and it appears that the Judge was mistaken in the fact 
upon which his judgment of dismissal was based, and 
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the plaintiff made no motion to reinstate until the see- 
ond term after the dismissal, and he shows no excuse 
for his delay in looking after his cause, he is too late 
to move to reinstate, and especially is this true if he 
have notice of the dismissal shortly after the order was 


passed. Ibid. 


14. If a pending suit be dismissed by an order of the 


Court, and it appears that the ground mentioned in 
the order is untrue in fact, and a motion to reinstate 
shows upon its face that though the reason given was 
not true, yet that there was in fact a good reason sub- 
sisting at the time why the case should have been dis- 
missed, there is no error in refusing to reinstate. Ibid. 


15. When a suit pending in the Superior Court was dis- 


missed by order of the Court at March term, 1869, 
and there is nothing on the face of the order to show 
the ground of its dismissal, it is too late at June term, 
1872, to move to have the case reinstated on the 
ground, shown by parol, that the order of dismissal 
was because the suit was for a slave debt. Sheppard 
vs. Whitfield, €2' 8 ..0000000ssceseseeseecesesss Stecveseseseenes 


16. An application was made by a ward over fourteen 


years of age for the revocation of the letters of her 
guardian, and to be allowed to select a guardian, sub- 
ject to the approval of the Ordinary. On the hearing 
the Ordinary discharged the rule against the guardian 
to show cause, ete., on the ground that there was “no 
sufficient cause shown for the removal of the defend- 
ant.” On a second application by the ward for the 
same purpose, which was carried by consent appeal to 
the Superior Court, the judgment of the Ordinary was 
pleaded as former recovery in bar, and it was so ad- 
judged by the Court: 


Held, that the decision of the Ordinary will not be con- 


strued as an adjudication of the right of the minor to 
have the letters of guardianship revoked and to select 
her guardian, but rather that the refusal of the Ordi- 
nary to grant the revocation was because there had 
been, in his judgment, no “judicious selection” of a 
successor who would consent to act. If, on the second 
trial, such “judicious selection ” be shown to the satis- 
faction of the jury, and the person chosen consents to 
accept, the application should be allowed. Bryce vs. 
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17. Where the judgment of this Court has been reversed 
upon writ of error to the Supreme Court of the United 
States, the judgment of said tribunal will, on motion, 
be made the judgment of this Court. Walker vs, 
LETTE CO LE PROTO ERE = 85) w.. 484 

18. Where an attorney recovers different parcels of land 
for his client, under a written agreement that the at- 
torney should have a particular lot so recovered for his 
services, and there is no evidence of fraud, or that the 
services were not worth what was contracted for, the 
attorney, under section 1979, Revised Code, can claim 
such lot against the lien of a judgment existing against 
his client at the time the agreement was made, the 
more especially if the creditor never sought to cullen ce 
his judgment against the land until subsequent to its 
recovery, after a protracted litigation on the part of 
defendant and his attorney. Walton vs, Little ......... 599 


JUDICIAL SALE, 


See Levy and Sale. 
“ Administrators and Exceutors, 8, 9, 10, 14. 


JURISDICTION. 
1. Whilst a libel for divorce in favor of the wife is pend- 
ing, an action against the husband for the counsel fees 
of the wife in the divorce suit cannot be maintained in 
a Justice Court. Such a claim is an incident to the 
wite’s right to temporary alimony, and during the pen- 
dency of the libel is only cognizable by the. Judge of 
the Superior Court. Glenn v8. Hill....ccccccccccccsescee 98 
2. Justices of the Peace have not jurisdiction, under the 
provisions of the 4023d section of the Code, to abate 
as a nuisance a bridge constructed by a railroad com- 
" pany over a navigs able stream. Macon and Brunswick 
R. R. Co. vs. The Boake, 60 9, <cccccssecsscsvecsscssesscnse BG 


JURY. See Criminal Law, 19. 


JUSTICE OF THE PEACE. 
See Jurisdiction, 2. 


LANDLORD AND TENANT. 


1. Under the general law of January 19th, 1872, the 
Judge of the County Court has authority to issue dis- 








INDEX. 
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tress warrants, and there is nothing in the Act organ- 
izing a County Court for Dougherty county inconsist- 
ent with such an authority in the County Judge of 
that county, so that he also has authority to issue dis- 
tress warn’ ants. PNG CR. Ta Rcxcasnsstasinsctcntacienis 


2, Where a levy under an illegal distress warrant is dis- 
missed, the Court has no authority to retain the case 
until a new warrant can be issued. Jbid. 


3. The lien of a landlord upon the property of his tenant 
for rent does not attach as against a purchaser from 
the tenant until the issue of a distress warrant, except 
upon the crop made upon the premises. Hobbs vs. 

4, Where a distress warrant was sued out for rent, and 
a counter-affidavit was filed denying that the defend- 
ant held the premises from the plaintiff, either by 
lease or rent, and also that he owed the plaintiff any 
rent, a verdict as follows: “We, the jury, find the 
issue for the plaintiff,’ was sufficiently certain, and 
covered the issue made by the pleadings. Rickerson 
C0, FU Rises cccnsiccseracsresiesvnenssetiaisanniins eapéatade 

5, A tenant occupied a store-room from September, 1870, 
to December, 1871. In September, 1870, it was agreed 
between him and the landlord that he, the tenant, 


should have the store repaired, and the cost thereof 


should be deducted from the rent, and the repairs 
were then made. In December, 1870, he gave the 
landlord his note, expressing therein that it was for 
the rent of the store-room he then oceupied, to be paid 
quarterly. The Court was requested by defendant to 
charge the jury, that the agreement as to the repairs 
rebutted the presumption of law that the giving of a 
note was evidence that there had been a settlement of 
accounts : 

Held, that the refusal of the Court so to charge was not 
error. Broughton vs. Thornton, adiv'r....0. ssseeceeeee 


6. The evidence does not sufficiently show that the dam- 
ages were caused by the leaking of the store during 
the year 1871 to authorize this “Court to grant a new 
trial because the jury did not allow for them in the 
verdict. bid. 

7. Prior to the Act of 1873, the landlord, in the absence 
of any contract to that effect, had no lien on the crops 
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ee 
of the tenant for his rent, les the levy of a distress 
warrant therefor. Johnson vs. Emanuel........eccce0000. 590 


LAWS. 
1. The County Court Act of January 19th, 1872, isa 


general law of the St: ite, except as therein specially ex- 
cepted ; and the Act of August 24th, 1872, establish- 
ing a County Court in the counties of Dougherty and 
Lee only repeals the Act of 19th January, 1872, so 
far as it is inconsistent therewith. Graves vs, Tifts. a 


2. Where an Act was passed by the Legislature in the 
year 1872, “for the removal of the county site of Lee 
county, to compensate the ow ners of real estate at 
Starksville, and for other purposes,” the body of which 
was in accordance with its title, and in 1873 a second 
Act was passed, the title to which was as follows: “An 
Act to amend an Act to authorize the Ordinary of 
Butts county to issue bonds to raise money to build a 
Court-house, and to authorize the commissioners to re- 
move the county site of Lee county, to issue bonds of 
said county to build a Court- house and jail at the new 
county site of said county of Lee, and for other pur- 
poses :” 

Held, that the two Acts in relation to the county of Lee j 
should be construed together as one Act; and thus 
construed, the removal of the county site of Lee coun- 
ty, and the provision for the payment of the cost of 
such removal incident to the erection of the public ’ 
buildings at the new site, cannot be said to be more 
than one subject matter as contemplated by the Con- 
stitution. Allen et al., vs. Tison et Al......cccceseeeeseeees Ot4 

3. Statutes under which exemption from taxation is 
claimed by corporations, will be strictly construed, and 
the exemption will not be held to be conferred unless 
the terms under which it is granted clearly and dis- 
tinctly show that such was the intention of the Legis- 
lature. Mayor and Council of Macon vs, Central R. 

BR. and) Bantiitag Od ..iccsesevssqesscecscvecsees voscosccssssces GHB 
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LEGACY. See Wills, 1, 2, 4. 
LEVY AND SALE. 


1. If there be no newspaper published in the county in 
which land is levied on for sale, it becomes the duty 
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of the sheriff to publish notice thereof in the nearest 
newspaper having the largest or a general circulation 
in such county. In the latter case notice need not be 
published at any place in said county. Lamb, adm’r, 


vs. Allen, evr seene eee er erereeseres Cee ee reece earseseee eeeerces 


2, Where there is a levy upon land entered by the sheriff 
upon an execution, but by mistake the entry is not 
signed by the sheriff, the failure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy...... iat Sinead anne 


3. Where land is levied on as the property of A, and is 
claimed by B under our claim laws, the pendency of 
the claim does not make it illegal for other judgment 
creditors of A to levy on and sell the land at sheriff’s 
sale. Walker et al. vs. Zorn......+0. ne ee ntihnebattiad a 


4. In order to pass the title to land by a sale by the city 
marshal of Americus, under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city char- 
ter should be fully met, and if there be a failure to 
advertise the sale for thirty days, as required by the 
charter, the sale is void. Ansley et. al. vs. Wilson, 


$VUBTEL cos 02000 POS OPE peneukneesunehda sun <oeuaedacseencadameues 


5. A levy upon land in this State is made by an entry 
by the levying officer upon the fi. fa., and an entry by 
a city marshal on a city tax fi. fa., “Levied this fi. fa. 
on a house and lot of the defendant, situated in the 
eastern part of the city of Americus, to satisfy the 
within,” is not a sufficiently definite entry to give the 
marshal authority to sell a lot which the defendant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the sale 
by adding a description sufficient to identify the prop- 
erty intended to be seized. Ibid. 

6. Where lot two hundred and eighty-seven is intended 
to be levied on by an attachment, but the entry of the 
sheriff describes lot two hundred and sixty-eight by 
mistake, there has been in fact no levy made on the 
right lot. Wardlaw, agm’r, vs. Wardlaw.....+ csereees 


LIBEL. See Slander. 
LICENSE. See Municipal Corporations, 1, 2,11. 
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LIEN. 


1. The lien of a landlord upon the property of his tenant 
for rent does not attach as against a purchaser from the 
tenant until the issue of a distress warrant, except 
upon the crop made upon the premises. Hobbs vs. 


2. Pending an action of ejectment the plaintiff filed a 
bill in equity alleging that the defendant in the action 
of ejectment was insolvent, and that he had then in his 
possession certain bags of cotton and a certain lot of 
corn made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in 
the hands of a receiver to await the result of the ac- 
tion of ejectment : 


Held, that a Court of equity ought not to interfere in 
such a case. The complainant has no lien, and stands 
in no respect, as to said corn and cotton, better than 
any other creditor of the defendant. Walker et al. vs. 


3. An inn keeper has no lien on the goods in possession 
of his guest, as against the true owner, unless there 
be charges upon the specific article on which the lien 
is claimed. Domestic Sewing Machine Co. vs. Watters. 


4, A creditor of an insolvent estate who held the vend- 
tae : 4 

or’s lien on land which had been sold by the adminis- 

trator, may proceed by bill against the representative 

of the estate for the assertion of his equitable claim on 

the proceeds of the sale. Atkinson vs. Keith, adi’r, 


a. ehiniccd vies rain atch baniesintncrcacichsichdatbiaibin epicccailadnida hid caenlamiasaiaai 


5. -Prior to the Act of 1873 the landlord, in the absence 
of any contract to that effect, had no lien on the crops 
of the tenant for his rent before the levy of a distress 
warrant therefor. Johnson vs. Emanwel.....sceeeveseeoes 


6. Where an attorney recovers different parcels of land 
for his client under a written agreement that the at- 
torney should have a particular lot so recovered for 
his services, and there is no evidence of fraud, or that 
the services were not worth what was contracted for, 
the attorney, under section 1979, Revised Code, can 

claim such lot against the lien of a judgment existing 
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against his client at the time the agreement was made, 
the more especially if the creditor 2 never sought to en- 
force his judgment against the land until subsequent 
to its recovery after a protracted litigation on the part 
of defendant and his attorney. W valion vs. Little ..... 599 












LIMITATIONS—STATUTE OF. 


1. When a bill was filed against the administrator of a 
deceased partner seeking an account of certain partner- 
ship funds which it was alleged had been collected by 
the partner and misapplied, ‘and pending the suit and 
after the Ist of January, 1870, the bill was amended 
so as to charge, that said deceased partner had also 
received to his own use the rents of certain real estate 
belonging to the partnership, and that he had not ac- 
counted therefor : 

Held, that the amendment did not introduce a new cause 

of action, but only added an item to the original cause, 

and if the plea of the statute of limitations was not 

good to the original suit it was not good to the amend- 

ment. Allen, adm’ r, vs. Woodson, ex’x, et al............ 53 


2. The 4th and 29th sections of the Act of 1856, pre- 
scribing that after seven years, without an entry, ete., 
a judgment shall not be enforced, but shall be pre- 
sumed to be satisfied, and also that where a bona fide 
purchaser has been in the possession of real property 
for four years ‘it shall be discharged of the lien of any 
judgment against the person from whom he purchased, 
were parts of a statute of limitations in force on the 
30th of November, 1860, and were, by the terms, spirit 
and intention of the Act of that date, suspended, and 
by the various Acts from 1860 to 1865, the suspension 
was continued until the close of the war. Solomon et 
Oh, Ot: FENN AE Bas. ciscteciin enstnnsrandsicbaeniaints- tibiae ae 







































3. A widow is not put to an election between a child’s 
part and dower until there is administration on the 
estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 
tion is made. Smith vs. King et dl. ccsssccecesesesceeee 192 
















4, When a suit was brought, May 27th, 1871, on a prom- 
issory note due before the 1st ‘of June, 1865, and the 
defendants pleaded the limitation Act of March 16, 
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1869; and the plaintiff replied that he had brow: ght 
suit before the 1st of January, 1870, but said suit was 
dismissed by the Court, as appears by the minutes, 
thus: “Dismissed for want of jurisdiction,” and that 
the present suit was within six months after the dis- 
missal in January, 1871: 

Held, that even if that section of the Code, allowing suits 
to be brought within six months after dismissal, ap- 
plies to the Act of 1869, yet, as the first suit was dis- 
missed for “want of jurisdiction,” the plaintiff is es- 
topped from saying said first suit was properly brought, 
or was, in fact, a ‘pending suit, as the Court had no 
jurisdic tion of it. Gray, evr, vs. Hodge et al.......00 


5. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of ju- 
risdiction was a wrong reason, and that, in truth, the 
Court did have jurisdiction, and that the suit was 
therefore duly brought. bid. 


6. At the December term, 1866, of Clay Superior Court, 
the plaintiff obtained a judgment against the defend- 
ants. At the September term, 1869, the Court “or- 
dered that the same be set t aside and forever annulled 
and made void” upon the ground that it appeared that 
the consideration upon which it was founded “was a 
note given for slaves.” At the September term, 1872, 
the plaintiff moved to set aside the last order, The 
motion should have been sustained. Prescott vs, Ben- 
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Kelly vs. Brooks et dl ...ccccccessccccsccccescseccscscssscees 


Pb 


The judgment rendered at the September term, 1869, 

vacating the judgment of 1866, on the ground that it 
was founded on a note given for slaves, was a mere 
usurpation of power by the Court without any autbor- 
ity of law, and may be declared a nullity collatet rally 
without any direct proceedings to revise it. Ibid. 


8. It is quite apparent from the several provisions of the 
Code in relation to setting aside judgments, that par- 
ties would not be without a remedy, although they 
might not have excepted to the same within thirty days 
after their rendition. Ibid. 


At the September term, 1869, of Lee Superior Court, 
an order was passed dismissing plaintiff’s suit, because 
the consideration of the note sued on was a a slave. At 
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the November term, 1872, a motion was made to rein- 
state the case. The note sued on was dated January 
3d, 1863, and due January Ist, 1864. As this motion 
was not made until ne arly three years after the note 
sued on was barred by the statute of limitations, nor 
within three years from the time the order of dismissal 
complained of was passed; therefore, whether under 
the right granted by section 3530 of the Code, the 
words “within the statute of limitations” be construed 
to mean three years, in analogy to the statute prese rib- 
ing that pe riod as the time within which a_ bill for a 
new trial must be brought, or to mean that period 
within which the plaintiff’s cause of action would be 
barred, this motion was not made in time, and was 
properly overruled. Tison, adm’r, vs. McAfee et al... 
10. When a suit was dismissed by an order of the Judge, 

and it appears that the Judge was mistaken in the fact 

upon which his judgment of dismissal was based, and 
the plaintiff made no motion to reinstate until the 
second term after the dismissal, and he shows no ex- 
cuse for his delay in looking after his cause, he is too 
late to move to reinstate, and especially is this true if 
he have notice of the dismissal shortly after the order 
was passed. Arnold vs. Kendrick, adiv’’......000 eevee 


When a suit pending in the Superior Court was dis- 
missed | by order of the Court at March term, 1869, of 
the Court, and there is nothing on the face of ‘the order 
to show the ground of its dismissal, it is too late at 
June term, 1872, to move to have the case reinstated 
on the ground shown by parol that the order of dis- 
missal was because the suit was for a slave debt. Shep- 
pard vs. Whitfield ex’ r......00- vesorccesceesecs oo sescsceseos 


12. An account was contracted and due in September, 
1862. Administration was granted on the estate of the 
debtor in September, 1869, it not appearing in the re- 
cord when he died. Suit was instituted on the account 
in October, 1871: 

feld, that the action was barred by the statute of limi- 
tations of March 16th, 1869. Even though the plain- 
tiff may not have bem entitled to have brought suit 
against the administrator by the first of January, 1870, 
(which we do not determine) the spirit and equity 
of the statute require that it should have been com- 
menced within a period after twelve months from the 
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grant of administration, which was equal to the time 
allowed by the statute Sor bringing suits on such debts, 
to-wit: from the date of the passage of the Act to the 
first of January, 1870. The Moravian innit ete, 
vs. Atwood et al., adm’ inn peidbisngrecianiieninnnibwadéinns 


13. The amendment to the prayer was a proper enail 


ment, and the bill was not, on account thereof, demur- 
rable on the ground that the relief then prayed was 
barred by the Act of March 16th, 1869. Atkinson vs. 
BR RE eee 


MASTER AND SERVANT. 


One engaged in selling and delivering wood to the pro- 


— 


bo 


Sad 


prietor of a mill at so much per cord, is not an em- 
ployee of the proprietor, so as to put him in the situ- 
ation of one who takes the risk upon himself of negli- 
gence in those running the mill. Wadsworth, Williams 
& Company v8. Ditke....cccccrcsccccccrecceccscesevecesse ove 


MISTAKE. See Equity, 11, 12, 14. 
MORTGAGE. 


When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it is a South Carolina contract, notwithstand- 
ing the maker lives in Georgia, and notwithstanding 
at the time of the making of the note the maker also 
executes a mortgage to secure it on goods situated 

Georgia, the residence of the mortgagor. Goodrich el 
OE, Si TN incnssnthes inate ncccneanennidant daceemanenes 


A mortgage is not illegally foreclosed because the affi- 
davit of “the mortgagee for foreclosure is made before 
a Notary Public who is also an employee in the office 
of the attorney at law, employed by the mortgagee to 
foreclose the same. Ibid. 


A mortgage upon a stock of goods then on hand, and 
upon the additional purchases as they should be made, 
is a good lien under our law to the amount of the goods 
on hand at the time, and is good upon future purchases, 
to that extent, even if those purchases be unpaid for, 
except as against any legal liens or title that may be 
against the “goods i in the hands of athird person. Ibid. 
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MUNICIPAL CORPORATIONS. 


1. A town council having power to license and regulate 
the sale of spirituous liquors, may legally, in issuing a 
license, confine the sale of liquor to a particular room 
ina house. Sanders & Son vs. T. C. of Elberton...... 


2. Whether two rooms in a particular house in which it 
is proposed to sell spirituous liquors, be in truth two 
distinct places, is a question of fact, and the judgment 
of the town council, under the evidence, holding that 
they are two distinct places, will not he disturbed if 
the evidence justify, though it may not require, such a 
conclusion by the Council. bid. 


3. Bonds owned by citizens and residents of the city of 
Augusta on corporations, or individuals resident out of 
the city, are property within the city, so as to be sub- 
ject to taxation by the city authorities under their gen- 
eral power to assess a tax upon property within the 
limits of thecity. City Couneil of Augusta vs. Dunbar. 


4, Under the laws of this State, a municipal corporation 
cannot levy a tax on the bonds issued by the State, 
even though they be property within the corporate 
limits. It is not to be presumed that the State intended, 
without an express grant to that effect, to confer upon 
a municipal corporation a power thus to depreciate the 
State securities, and do what the State itself ought 
not to be presumed to have done in the absence of clear 
language so declaring. Ibid. 


5. Unless express authority to do so be granted by the 
Legislature, a municipal corporation has no power to 
enforce the payment of taxes due it by affixing a pen- 
alty of an additional per centum for failing to pay 
promptly when due. bid. 


6. In order to pass the title to land bya sale by the city 
marshal of Americus, under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city charter 
should be fully met, and if there be a failure to adver- 
tise the sale for thirty days, as required by the charter, 
the sale is void. Ansley et al. vs. Wilson, tr ustee...... 


7. A levy upon land in this State is made by an entry 
by the levying officer upon the fi. fa., and an entry by 
a city marshal on a city tax fi. fa., “Levied this fi. fa. 
on a house and lot of the defendant, situated in the 
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astern part of the city of Americus, to satisfy the 
within,” is not a suffie iently definite entry to give the 
mars shal authority to sell a lot which the defe ndant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the ; sale 
by adding a description sufficient to identify the prop- 
erty inte nded to be seized. bid. 


8. A Court of equity will not entertain a bill in the name 
of one or more private citizens to restrain the obstruc- 
tion of a public street, no private injury or threatened 
injury being alleged to such citizens or to their prop- 
erty. In such a case the nuisance being purely a 
pub lic one, can only be restrained by the public on 
information filed by a public officer, to-wit: by the 
Solicitor General for the Circuit. Coast Line Railroad 
Company va. Cohen et al...cccccorvscece seosccceseses sseceee 461 

9. Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will r esult to said lot. Ibid. 

10. A railroad company was chartered with the privi- 
lege of running its road from such point within the 
limits of the city of Savannah as the Mayor and Coun- 
cil of the city should designate, and from thence to 
the sea coast, by certain cemeteries outside of the city, 
but used by the citizens for the burial of their dead. 
The Mayor and Council fixed the initial point consid- 
erably within the city, and passed an ordinance per- 
mitting the company to lay down its track from such 
initial point through certain streets and squares on the 
route from such point by said cemeteries in the direc- 
tion prescribed by the charter, and to run horse cars 
thereupon: 

Held, that such permission was within the authority of 
the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstr ucting 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of “the cars. Under such limitations no ‘pub- 
lie nuisance will be created, and no grounds for an in- 

junction by the public exist. Ibid. 





11. A license is a right granted by some competent au- 
thority to do an act which, without such authority, 
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ac tacianlementiiiaiinenalieenneateninatilbiap 
would be illegal. Home Ins. Oo. vs. City C. of Au- 


GUID. rere seeees PPePePUrereLerrrrrer yr eerrrrr rr errr ry ey eee ee eee 


12. The tax called a “license tax,” imposed by the City 
Council of Augusta, by the ordinance of January 5th, 
1874, upon insurance companies doing business within 
the city, is a tax and not a license. Tid. 


13. The City Council of Augusta has power, under the 
charter of the city, to tax occupations, businesses, ete., 
and a foreign corporation which has an agency and a 
regular agent for the purpose of transacting its usual 
business within the city, is liable to be taxed. Ibid. 


14, A tax on occupations, businesses, ete., is not, in 
legal contemplation, a tax on prope rty so as to be sub- 
ject to the ad valorem and uniformity rules of taxation, 
prescribed by the Constitution, and therefore a tax on 
fire insurance companies different from what is im- 
posed on life insurance companies, does not make the 
tax obnoxious to any constitutional requirement. Ibid. 


NEGOTIABLE INSTRUMENTS. 
See Bonds. 
“ Promissory Notes. 
NEW TRIAL. 


1, The verdict of the jury in this case, turning as it 


did upon whether the jury believed the version of 


one or the other party at the time of the tenders on 
the 21st, is supported by the evidence, and, although 
the proof appears somewhat stronger for the defendants 
than the plaintiff, yet, as the jury has given the most 
weight to the plaintiff’s evidence, and the Judge has 
refused to interfere, this Court will not do so. Cun- 
minghaws 00. Clark & OB....cccrccccssoccssonsssecs sonesees 


2. We see no abuse of the discretion of the Court in 
granting the new trial, and the judgment is accord- 
ingly affirmed. Steadman vs. Lee.....sccescsccsccccsccees 
Wadsworth, Williams & Co. vs. Dithe..sscscesecececeeees 
SO. CB, inn ran canes sasesnsitianientnioneaze aban 
FE WE, FE os vciinnicnncnccsnvasnnsisaapnceniiesians 
aneell ve. Lindeay of al....0.cccccerccsecers covsecessecses 
FE Ch: Fe a isiscintcninsindninnsanlcciliceuiibiabiiiass 
Nussbaum & Dannenburg vs. Ross, adiv'r......seeeeeees 
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3. Where the verdict of a jury does substantial justice 
between the parties, and no error of law has been com- 
mitted, the discretion of the Superior Court re fusing 
a new trial will not be interferred with. Burnett etal. 
vs. Ross, administrator ........ sine seceusteeinenansibes 

4. The evidence for the plaintiff in this case is deficient 
in that it fails to show that the mule was afflicted with 
the disease of which it died at the time of the war ranty, 
and it wus no abuse of the discretion of the Judge rh 
refuse to grant a new trial. J/ceCoy vs. Wiley........... 


5. An immaterial error is no ground of new trial. Allen, 
ades'r, ve. Woodson, 66 %, 6 Ghicsescs cccscsesccosessesesess 
Wtmberdy, trustce, 08. Cole osc csccccocsscsccccssesesessceees 

6. This Court will not reverse the judgment of the Judge 
of the Superior Court refusing a new trial in a crimi- 
nal case when there have been two verdicts of guilty, 
and the case turns wholly on the credibility of the wit- 
nesses. Crawford vs. The ivisiceétubarouninuasiaae 


7. When a motion was made in the Superior Court for 
a new trial, which was refused by the Court and a bill 
of ex ceptions to his judgment was tendered, signed, 
served and filed in the clerk’s office, and after. this, 
during the same term, a motion was made to rehear 
and set aside the judgment refusing the new trial on 
the ground that the movant had discovered new and 
important evidence which ought to control the verdict, 
and the Judge failed to pass upon this latter motion 
070 OF CON, but by an order directed the clerk to send 
it with the other papers to this Court with the bill of 
exceptions : 

Held, that as the Judge has not passed upon this latter 
motion, it is still pending in the Superior Court, and 
vannot be considered here until it be passed upon by 
the Court below. Ibid. 


8. Though the Court may make an unauthorized remark 
in reference to a question asked a witness, yet, if the 
testimony in connection therewith be on a maiter which, 
under the whole evidence, could not have availed the 
party complaining, it is not such an error as will call 
for a new trial. Tutt vs. Land........0- scececsececesecece 


9. We think in this case that the true issue between the 
parties has not been fairly passed upon, and that a 
new trial should be had, so that, after proper amend- 
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a aieaiaesiiglliotl 
ments, the whole matter may be fully inquired into, 
and the rights of the parties settled. Rose vs. West. 474 





10. There being no evidence to support the verdict, a new 
trial will be ordered. arp vs. The State.......s.00000 513 


11. Under the forty-ninth rule of the Superior Court, 
which the Judges were expressly authorized to estab- 
lish by section 3712 of the Code, it is necessary for the 
movant in a motion for a new trial, to file a brief of 
the testimony in the cause under the revision and ap- 
proval of the Court, and it is error for the presiding 
Judge, where a brief of the testimony has neither been 
filed or made out, to set aside a verdict on the ground 
that it is without evidence to support it, and contrary 
to the charge of the Court. Peacock, Chapman & Co. 
CFD ce cctnninictsscernsesasianepmenpinaanein atatinbiiie 595 


12. It would require a very strong case to authorize this 
Court to grant a mandamus to compel the Judge of the 
Superior Court to sign and certify a bill of exceptions 
to its judgment in overruling a second motion for a 
new trial, after the case had been heard before this 
Court and-a new trial refused. Kelly vs. Hall, Judge. 636 


13. As the jury did find, on the facts of the case, in fa- 
vor of the plaintiffs so far as to give them nominal 
damages, and as we are of opinion that they were prob- 
ably misled by the charge of the Court on this point, 
and by the further charge limiting the right of recovery 
“to the amount of damages actually sustained by the 
plaintiffs themselves,” when it appeared in evidence 
that the damages recoverable would enure to the ben- 
efit of plaintiffs’ consignors, we think that a new trial 
should be granted. Groover, Stubbs & Company vs. 

Wee B WOM cccsescccessseseesonnesisiasessanses ese 644 































NON-SUIT. 


Under the facts of this case, as they appear in the record, 
including the two rejected letters, which we think should 
have been admitted, we are of the opinion that the 
plaintiff was entitled to go to the jury on the proof, 
and that the non-suit was error. Augusta Amateur 

Musical Club vs. Cotton States’ Mechanics’ and Agri- 

cullural Fair Association. .....0.0scscosccscoscveceseeeceses . 436 
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NUISANCE. 


1. A private nuisance may be abated in this State under 
the provisions of section 4023, ete., of the Revised 
Code, provided the application is made by the party 
injured. Ruf’ vs. Phillipe e€ all......sccccccccssosccsssecee 


2. To make a business a nuisance it must be such to peo- 
ple of ordinary nature or condition; it is not sufficient 
if it be simply offensive to delicate and sensitive or- 
ganizations. Ibid. 

3. An order abating a nuisance ought not to exceed the 
necessity of the case, and if it do this it should be set 
aside. Ibid. 

4. Justices of the Peace have not jurisdiction, under the 
provisions of the 4023d section of the Code, to abate 
as a nuisance a bridge constructed by a railroad com- 
pany over a navigable stream. Macon and Bruns- 
wick Railroad Company vs. The State, ex rel.is.c..000 


5. A Court of equity will not entertain a bill in the 
name of one or more private citizens to restrain the 
obstruction of a public street, no private injury or 
threatened injury being alleged to such citizens or to 
their property. In such a case the nuisance being 
purely a public one, can only be restrained by the pub- 
lic, on information filed by a public officer, to-wit: by 
the Solicitor General for the Circuit. The Coast Line 
R. BR. Co. vs. Cohen et dil... .cccccorcscscscescscececs sesees 


6. Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will result to said lot. Ibid. 

_7. A railroad company was chartered with the privilege 
of running its road from such point within the limits 
of the city of Savannah as the Mayor and Council of 
the city should designate, and from thence to the sea 
coast by certain cemeteries outside of the city, but 
used by the citizens for the burial of their dead. The 
Mayor and Council fixed the initial point considerably 
within the city, and passed an ordinance permitting 
the company to lay down its track from such initial 
point through certain streets and squares on the route 
from such point by said cemeteries in the direction pre- 
scribed by the charter, and to run horse cars there- 
upon ; 
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Held, that such permission was within the authority of 


the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstructing 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of the cars. Under such limitations no pub- 
lie nuisance will be created, and no grounds for an in- 
junction by the public exist. Ibid. 


ORDINARY. See Guardian and Ward, 1-3. 
PARENT AND CHILD. See Contracts, 4, 
PARTIES. 


. Where a bill of exceptions is filed to proceedings had 


upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Graves vs. Tifts.........0000 


2. Where a bill was filed to marshal the assets of an in- 


solvent estate, and among the debts due by the de- 
ceased was one due as guardian of his two daughters, 
both of whom were married at the death of the father, 
and the husband of one of the daughters was a party 
to the original bill charged with wasting the assets to 
a large amount, and pending these proceedings the 
two daughters, by their next friend, came in and were 
made parties by petition, setting up the debt due them 
by their father and praying that it should be settled 
to their sole use, and before any final decree, one of 
the daughters died leaving minor children : 


Held, that the right to a settlement was sufficiently as- 


serted by the mother during her lifetime, to authorize 
the children to come in by petition and assert the right 
for their own benefit as survivors. Polhill, guardian, 
ve. Neal ef al...0.000 oseesee bbe opeans oot eensduesineione wanes 


3. The creditor’s debt was contracted in 1859, and the 


bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow 
of the intestate who had taken dower, charging notice 
of the lien on each, and praying a sale of the land for 
the discharge of the vendor’s lien. By amendments 
made after January Ist, 1870, all parties defendants 
were stricken from the bill except the administrator 
and the first purchaser, who, it was charged, had not 
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eerste 
paid for the land. The prayer was also amended, ask- 

ing judgment on the debt against the administrator, 
and that the purchaser be decreed to pay his debt due 
the estate to complainant, and praying an injunction 
restraining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injunction, and the bill should “have been 
dismissed as to the purchaser. Atkinson vs. Keith, 
BONG, B Cosrrcccvvsnsercccescsercsscesvocscessssssescsesessess OOF 


PARTITION. See Equity, 6. 
PARTNERSHIP. 


1. When a portion of the assets of an estate consists of 
an interest in a partnership of which the deceased was 
a member, it is the duty of an executor who knows 
the fact, to take notice of the claim in his inventory 
and return it to the Ordinary, but a failure to do this, 
though an act justifying suspicion, does not require the 
executor to be charged with the nominal value of such 
interest, and he may show what was its real value. 
Moses et al. vs. RD Picitinvmnimnmunnen % 

2. When, within a reasonable time after qualification, 
the executor has a settlement with a surviving partner 
of the deceased, and receives from him, as the de- 
ceased’s interest, part of the assets of the partnership 
in kind, such settlement is to be considered prima 
facie as a fair one, and if there be no affirmative evi- 
dence to the contrary, a jury is authorized to act upon 
it as a just and proper settlement. bid. 


-3. When an executor buys from a surviving partner of 
the deceased an interest in the partnership giving his 
own note, and subsequently takes from the surviving 
partner that note as part of the deceased’s share in the 
partnership, and substitutes in his hands, as executor, 
for that note, other good and well secured notes be- 
longing to himself as an investment of the money for 
the estate. Such acts are not illegal though they jus- 
tify and require a close scrutiny into the good faith 
and bona fides of the transaction. Ibid. 


4, On the trial of a bill by a surviving partner against 
the representatives of a deceased partner for an account 
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and settlement of the partnership affairs, the survivor 
is not a competent witness to testify in his own favor; 
nor does it alter the case that a portion of the matter 
in dispute is a Confederate transaction and involves 
the value of Confederate money, except that the sur- 
vivor may testify as to the value of said money. Gra- 
ham et al. vs. Howell et al., ewecutors.....cccccerescscees 


5. When a contract of partnership provides that one 


partner shall furnish the stock of goods (drugs) then 
on hand, and the other shall give ‘his skill, services, 
ete., and the first shall have three-fourths of the net 
profits, the other the remaining fourth, the partner so 
furnishing the capital is not entitled in "the division of 
the profits to interest on the capital stock. Twit vs. 


oo” ae ices sscliidity:. acibtbiaidababasabiaiaiaalastin eed decid caddie 


6. One item of the contract was, “if the wants and ne- 
’ 


cessities of said business demand an increase of capital, 
and the same be supplied by the said, (the partner who 
furnished the original stock,) the firm stipulate to pay 
him interest therefor at the rates,” ete.,: 


Held, that the simple fact that said partner did not with- 


A 


8. 


9. 


draw the whole of his share of the profits for the first 
year, without any agreement or notice to the other 
partner that the capital was to be increased to that 
amount, did not give such partner the right of interest 
on such excess, Ibid. 


Nor was such partner entitled to claim for the ordi- 
nary natural depreciation of the goods and fixtures of 
the store, both constituting the capital stock. Ibid. 


When one partner seeks, by way of recoupment, to 
have a deduction made from the amount of the claim 
of the other in the profits, on account of fraud or neg- 
lect or acts of disloyalty to the partnership, whereby 
the interest of the firm suffered damage, such deduc- 
tion cannot go beyond the amount of damage proven. 


Ibid. 


The legal construction of the agreement made between 
the plaintiffs i in error and the defendant, which was 
by its terms to be made an award, and was so made 
by the arbitrators and also entered on the minutes of 
the Court and made the decree thereof without excep- 
tion, is that defendant was to receive from plaintiffs 
the amount therein specified by January 1st, 1871, for 
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Se 


her interest in the partnership property, and that de- 
fendant \ ras to deposit $2,400 00 of said amount as an 
indemnity against her proportion of the liability for 
outstanding debts, under the terms set out in the agree- 
ment, and to protect the interest conveyed to Theodore 
Ewing against the same. Getchius et al. vs. Hodges, 
ED ‘cninciccteniiiciinctnnnindibatainebidiiiaee 


10. If there was ambiguity as to the meaning of the 
agreement, etc, the verdict of the jury rendered on 
the application to have a more full decree entered and 
for an execution to enforce the same, and the issue 
made thereon, determined the questions involved, and 
authorized the order of the Court that was granted, 


Lbid. 
PLEADINGS. See Corporations. 


POSSESSORY WARRANT. 


Where possession of a horse was obtained by a fraudu- 
lent trick, a possessory warrant is the proper remedy 
to recover the same; and that the consent of the plain- 
tiff in the warrant was obtained to such possession, 
under the circumstances of this case, will not justify 
the retention of the possession by the defendants. Peak 
Cf al. v0. COgborn...cccccorccccccccccccccsccsocececec secescoce 


PRACTICE IN THE SUPERIOR COURT. 


Where a levy under an illegal distress warrant is dis- 
missed the Court has no authority to retain the case 
until a new warrant can be issued. Graves vs. Tifts.. 


Where the Court, at a regular term, appoints an aud- 
itor in a case involving matters of account, with the 
powers as provided in section 4202 of the Code, and 
no exceptions thereon are certified, filed, ete., during 
the term, as by law prescribed, it is too late when 
the auditor proceeds to act in vacation to object to his 
appointment, or to the powers conferred on him, or to 
make such objections the ground of exception to his 
report. Tutt v8. Land..... sccccsscocssceecsceeescossesceens 


PRACTICE IN THE SUPREME COURT. 


An acknowledgment of service and waiver of further 


service by counsel for defendant in error on the bill 
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of exceptions, dated anterior to the certificate of the 
Judge, is not a valid service. ison vs. Forrester...... 


2. Where service of the bill of exceptions is made by the 
attorney for the plaintiff in error, it must be authenti- 
cated by his affidavit made at the time of the service 
and attached to the bill of exceptions, Burney vs. 
ES cncencninnes: secnnenane nisianiel pakeane secant ee ee ‘ 

3. Where a bill of exceptions is filed to proceedings had 
upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Graves vs. Tifts.........0.+ oe 


4, This Court can only pass upon judgments rendered 
by the Court below. Chambers vs. The State. Mur- 
phy vs. The State..... niciiahinsiiah salialacian saben ‘eubdmadeie oF 


5. Where a bill of exceptions was certified on January 
24th, 1873, and service perfected on February 17th, 
1873, the writ of error will be dismissed. Phillips 
ie: TERT, COT Fivvesnsstancnsssssrsimsnbianainaas bebnai 


6. A party being prejudiced in his rights by the action 
of the Judge after the presentation to him of the bill 
of exceptions for his signature, under circumstances 
which may be remedied by the writ of mandamus, 
must make his application for said writ on or before 
the third day of the term of this Court next after the 
bill of exceptions is tendered, or he will not be heard. 
Rule 29. Ibid. 


7. An acknowledgment of “due and legal service” of 
the bill of exceptions, and a waiver of “all further 
notice and service,” given after the expiration of the 
time within which service could have been legally per- 
fected, will not prevent the dismissal of the writ of 
error. Ibid. 

8. Where service of the bill of exceptions is made by a 
party or his attorney, such service must be authenti- 
cated by the affidavit of the person perfecting the same, 
on the original bill of exceptions, or attached thereto. 
Bate 06. Tie BNR 00sscccasssecntcssctcesunnsawens osecessse 


9. Where service of the bill of exceptions is made by a 
sheriff or a constable, the entry thereof by such officer 
on the original is sufficient evidence of the fact. Ibid. 


10. Service of the bill of exceptions by leaving a copy 
thereof at the office of counsel for defendant in error, 
is insufficient. Ibid. 
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11. Service of the bill of exceptions by an attorney must 

be verified by the affidavit of such attorney at the time 

the service is made. Lathrop & Co. vs. Kemp, sheriff. 483 


12. Such defective service cannot be cured by the affida- 
vit of the attorney made in this Court. Ibid. 


13. Where the judgment of this Court has been reversed 
upon writ of error to the Supreme Court of the Uni- 
ted States, the judgment of said tribunal will, on mo- 
tion, be made the judgment of this Court. Walker 
vs. Whitehead...... eines ssniiante nisabnnediasibninnaiadathe ooo 484 


14. Where upon a motion for a new trial, it was agreed 
that the documentary evidence introduced should be 
used on said motion, and it appears that said evidence 
was in the clerk’s office, and a copy thereof was not 
transmitted to this Court as a part of the record, the 
case will be continued upon a suggestion of the dimi- 
nution of the record. Brown vs. Patterson......+..... . 485 


15. The suggestion of a diminution of the record must 
be made under oath, in writing, on or before the call- 
ing of the case as prescribed by Rule 9 of this Court. 
This rule will be strictly enforced. Ibid. 


16. Where the acknowledgment of service on the bill 
of exceptions ante-dates the certificate of the Judge 
thereto, the writ of error will be dismissed. Shealy 
vs. MeLung & Dykes......0+++ hossesecesoonanecercensoenee eee 485 


17. The acknowledgment of service upon the bill of ex- 
ceptions cannot be shown to bear a wrong date by ali- 
unde proof. Ibid. 

18. An acknowledgment “of due and legal service,” and 
a waiver “of copy and all other and further service,” 
does not cure a defective service which arises from the 
fact of an attempted service before the certificate of 

‘the Judge was attached to the bill of exceptions. 
Ibid. 

19. Where an instrument is produced, signed by the 
plaintiff in error, stating that the case was carried to 
this Court without authority from him, and consent- 
ing to its dismissal, his counsel will not be permitted 
to proceed with said litigation for the recovery of their 
fees, except upon showing that the case had been set- 
tled by the defendants in error with notice of the con- 
tract under which they were to be compensated. Green 
vs. Stringfellow et Al.......00 secrccecccecesceccsccscsccceseese 480 
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90. Knowledge that the movants were of counsel, and 
that their client was insolvent, is not such notice. 
Ibid. 

91. The date of the entry by the clerk of the Superior 
Court of the filing in office of the bill of exceptions, 
cannot be shown to be erroneous by extraneous testi- 
mony. Walker vs. Smith.....csccessseesees Nssbnbesininaiion 


92. If the date of the filing of the bill of exceptions in 
the clerk’s office of the Superior Court is incorrect, 
the proper remedy is by writ of mandamus to be ap- 
plied for to the Judge of the Superior Court. Ibid. 


23. Where evidence was admitted in the Court below 
without objection, exception thereto will not be heard 
in this Court. Miller et al. vs. Def00r......s.ceeevereeees 

24. It would require a very strong case to authorize this 
Court to grant a mandamus to compel the Judge of the 
Superior Court to sign and certify a bill of exceptions 
to its judgment in overruling a second motion for a 
new trial, after the case had been heard before this 
Court and a new trial refused. Kelly vs. Hall, Judge. 


PRESCRIPTION. 


1. The fact that the prescriptive title sought to be estab- 
lished is based upon a quit-claim deed as color of title, 
does not of itself negative the presumption of good 
faith. MceCamy, adm’r, vs. Higdon et dl....-sssceseeees 

2. Where the evidence disclosed that the defendants’ 
vendor was a mere squatter and had no title to the 
land in controversy ; that the defendants had knowl- 
edge of this fact before and at the time of the execu- 
tion of the deed to them, and before and at the time 
of the commencement of their possession of the land 
under it, then no prescription could have been based 
thereon. Ibid. 


PRINCIPAL AND AGENT. 


1, The plaintiffs were the agents of a manufacturer of 
guano, and as such, by their local agent, sold to the 
defendant a lot of guano, and warranted the same to 
be a good fertilizer, taking a note for the price, payable 
to themselves. Afterwards, before the note became 
due, they became the real owners of the note by ar- 
rangement between themselves and the manufacturers: 
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| 
Held, that the plaintiffs were not such bona fide purchas- 
ers without notice, of defendant’s note, as that defend- 
ant could not set up as a plea that the guano was of no 
value, even though it be not proven that plaintiffs knew 
it to be of no value at the time they became the real 
owners of the note. Boit & McKenzie vs. Whitehead 


2. Whilst, as a general rule, the principal alone can sue 
on a contract made by an agent for the benefit of the 
principal, yet, if the agent himself have an interest in 
the contract, he may sue upon it in his own name. 
FE GE GO. DI cvietss.taaninmninsasevisteincng 


2. Where the defendant was sued on an account for money 
placed in his hands as the agent of the plaintiffs, 
and he pleaded that the plaintiffs had failed to give 
him credit for $25,000 00 which had been repaid, it 
was competent for him to show that he had only dis- 
covered this omission upon the trial, and as a reason 
why it was not discovered earlier, to prove that large 
sums of money belonging to persons other than the 
plaintiffs, at the time he was their agent, passed through 
his hands, all of which money he kept together with 
that of the plaintiffs, being responsible for the amount 
charged against him by each firm, and that though a 
large discrepancy in his general money balance was 
observed, yet, as said sum was repaid by another, the 
error was not discovered until it appeared from the evi- 
dence. Glenn et al. vs. Salter ....cccccecccecececeeceesereee 170 


4. Where the evidence was conflicting as to what com- 
missions the defendant was to receive as the agent of 
the plaintiffs in purchasing cotton, it was competent to 
show the compensation allowed by other parties to their 
agents engaged in the same business. bid. 


PROCESS. 


Where a declaration was filed and process attached against 
a corporation, and a regular return made by the sheriff 
that the defendant was not to be found, and that the 
president of the corporation was dead, the plaintiff 
is not entitled after the lapse of five terms of the Court 
without having taken any further action, or showing 
sufficient legal reason for the delay, to amend the pro- 
cess so as to make it returnable to the then ensuing 
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aa 
term, and to perfect service by publication under section 
3370 of the Code. Branch vs. Mechanics’ Bank...... 


PROMISSORY NOTES 


1. Where two promissory notes, before due, were deliv- 
ered to and accepted by an incorporated body invested 
with banking privileges as collateral security fora loan 
of money made by said corporation to the payces of 
said notes at a greater rate of interest than seven per 
cent., the title to the same does not pass, and the maker 
thereof may plead in bar to a suit thereon in favor of 
said bank, payment made to the original payees with- 
out notice of said assignment. Caswell vs. Central 
Railroad and Banking Company ...ccsccecececssereveceeee 


2. The plaintiffs were the agents of a manufacturer of 
guano, and as such, by their local agent, sold to the 
defendant a lot of guano, and warranted the same to 
be a good feriilizer, taking a note for the price, paya- 
ble to themselves. Afterwards, before the note became 
due, they became the real owners of the note by ar- 
rangement between themselves and the manufacturers : 


Held, that the plaintiffs were not such bona fide purcha- 
sers without notice of defendant’s note, as that de- 
fendant could not set up as a plea that the guano was 
of no value, even though it be not proven that plain- 
tiff knew it to be of no value at the time they became 
the real owners of the note. Boit & McKenzie vs. 
We IEEE OE inictcicnsscanciinnses sinnindintainbnbibiantmetinns 


4 


A bona fide purchaser without notice of a promissory 
note and mortgage to secure it, who buys before the 
debt becomes due, is protected against a defense that 
the mortgage was made by the debtor in anticipation 
of bankrupty and to defraud his creditors. J/urray 
& Company et al. vs. Sones eb Al. .cerccce ceeceveseceeeeees 


im 


When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it isa South Carolina contract, notwithstand- 
ing the maker lives in Georgia, and notwithstanding 
at the time of the making of the note the maker also 
executes a mortgage to secure it on goods situated in 
Georgia, the 1 esidence of the mortgagor. Goodrich et 
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5. A tenant occupied a store-room from September, 1870, 


to December, 1871. In September, 1870, it was agreed 
between him and the landlord that he, the tenant, 
should have the store repaired, and the cost. thereof 
should be deducted from the rent, and the repairs were 
then made. In December, 1870, he gave the landlord 
his note, expressing therein that it was for the rent 
of the store-room he then occupied, to be paid quar- 
terly. The Court was requested by defendant to charge 
the jury that the agreement as to the repairs rebutted 
the presumption of law that the giving of a note was 
evidence that there had been a settlement of accounts 


Held, that the refusal of the Court so to charge was a 


error. Broughton vs. Thornton, adim’r, ....ccccerccccceee 


RAILROADS. 


1. An action against a railroad company to recover the 


ed 


excess of a payment for freight beyond what is allowed 
to be charged by the charter of the company, may be 
brought under the Act of March 4, 1869, in the coun- 
ty from which the articles were shipped, that being the 
place where the contract for shipment was made, al- 
though the payment was made in another county. 


Arnold & DuBose vs. Ga. R. R. and Banking Co..... 


The Georgia Railroad and Banking Company, under 
the 12th section of its charter, can only charge for 
freight fifty cents per one hundred pounds on heavy 
articles for one hundred miles, and in proportion to 
that rate for a less distance than one hundred miles. 


I bid. 


If payment beyond the rate specified in the charter be 
made voluntarily by the shipper, through mere igno- 
rance of the law, or paid “where the facts are all 
known, and there is no misplaced confidence, and no 
artifice, or deception, or fraudulent practice is used by 
the other party,” an action will not lie to recover it 


back. Ibid. 


Where a railroad train was stopped at a station, but 
somewhat away from its usual place of stopping at 
that station, and where there was not good ground for 
getting off, and a passenger, thinking the tr rain would 
be moved up to the usual place, failed to get off as he 
had intended, and after the train had left the station 
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aise 
and was fairly on its way to its next stopping place, 
the passenger himself seized the bell-rope, rang the 
engine bell, and took his position on the lower step of 
the platform to get off, and the engineer having an- 
swered the bell, as the cars were coming to a stop, but 
before they were stopped, the passenger, deeming the 
motion slow enough for safety, undertook to step off, 
but just as he was stepping, he was, by a sudden jerk 
of the cars, thrown down and his arm crushed by one 
of the wheels of the car passing over it: 

Held, that the conduct of the passenger in himself ring- 
ing the bell, taking his position on the step, and un- 
dertaking to step off whilst the cars were still in 
motion, was a want of ordinary care and showed gross 
negligence on the part of such passenger. Blodgett, 
sup’t, v8. Bartlett. ...000sscersosescosecesessesccescececcccoccoes 


5. It was error in the Court, under the facts, to charge 
the jury, in effect, that the road would be liable if at 
the time of his attempting to step off, the cars were 
moving so slowly as that he thought it was safe then 
to step off. did. 


6. When an employee of a railroad company, by special 
written contract, at the time he was employed, and in 
consideration thereof, agreed “to take upon himself all 
risks connected with or incident to his position on the 
road, and that he would in no case hold the company 
liable for any damage he might sustain by accidents or 
collisions on the trains or road, or which may result 
from the negligence, or carelessness, or misconduct of 
himself or other employee or person connected with 
such road, or in the service of the company :” 

Held, that such a contract, so far as it does not waive any 

criminal neglect of the company, or its principal offi- 

cers, is a legal contract and binding upon the em- 
ployee. Western and Atlantic R. R. Co. vs. Bishop.. 


6. It is the duty of a railroad company to furnish to its 
employees reasonably safe material and tools for their 
use in its service; but an employee who is aware of 
the dangerous character of any particular tool or in- 
strument and uses it, cannot, if he is damaged, have 
redress by an action, especially if he had agreed to take 
upon himself the risk of his business. did. 
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It was error in this case to charge the jury that if the 
tool or instrument by means of which the plaintiff was 
injured, was ext ‘aordinarily unsafe, he could recover, 
unless he knew of its dangerous character at the time 
he made the special contract. There was, in the first 
place, no proof to justify the assumption ‘that the in- 
strument was an extraordinarily dangerous one for the 
purpose, nor was it necessary, in order to bring the 
employee within the terms of his special contract, , that 
his knowledge of the nature of the instrument should 
have been obtained at or before the making of the con- 
tract; it is sufficient if, at the time the instrument was 
used, the employee knew its nature and its dangerous 
character, if it was dangerous. bid. 


An employee of a railroad, a part of whose business 
was to couple cars, who was ten months in the employ- 
ment of the road in that business, and who, by special 
contract, had taken upon himself the risks incident to 
his station, cannot, if he be injured, escape the effect 
of his eco ntvnct by showing that a particular kind of 
link or coupler, regularly in use on the train to which 
he was attached, and used by him for ten months, was 
a less safe instrument for the purpose than other kinds 
of links or couplers. ‘To make out a case of liability 
on the company under such a contract, it should ap- 
pear that there was such gross neglect to furnish proper 
tools as showed recklessness of human safety on the 
part of the company or its principal officers, and a 
want of knowledge on the part of the employee of the 
character of the instrument furnished at the time he 
was called on to use it. Ibid. 


See Common Carriers, 1, 2. 


RECEIPT. 


When a receipt acknowledged a certain sum in full of 


certain described promissory notes, and in full of all 
demands, the general words, though they do not en- 
large the particular words as to what transpired at the 
time, yet they do import and may be used to prove that 
the party giving the receipt had, at the time, no other 
demands against him to whom the receipt was given. 
Allen, administrator, vs. Woodson, executriz, et al...... 


RECORDS. See Registry. 
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REGISTRY. 


1. Whilst it is the duty of the clerk of the Superior 
Court to keep a proper index of his books of record, 
so that one searching the records may easily find what 
is or is not contained therein, yet a deed or mortgage 
which is in fact recorded, dun not cease to be native 
and to be properly recor ded, simply because the index 
to the record book fails to show where it may be 


found. Chatham vs. Bradford, sheriff... scceeeeeees 


2. When a record is shown to be lost or destroyed, its 
contents may be proven by parol without establishing 
the lost or destroyed original. Bridges et al. vs. Thomas, 


SEED s stecitchsicdasitiais jcissiieccaiiidimnchiiaiiaebebniabiaitaeanaiiidaiiiee cate 


3. The original papers, to-wit: the declaration, process, 
verdict and judgment in a suit, do not cease to be re- 
cords because they have not been recorded in the record 
book of writs in the Superior Court. Ibid. 


RELIEF ACT OF 1868. 


1. On the trial of a motion made under the Relief Act 
of 1868, to open a judgment rendered in 1867, upon 
a note dated February 13th, 1861, and due at twelve 
months, it is not competent for the defendant to prove 
that in April, 1861, he tendered bank bills in payment 
of the debt, and that the creditor, or his agent, then 
refused to accept the bills, or any payment of the 
note. Fannin, adm’r, vs. Thomason,.......ceceseeeeeeees 


2. Where such a motion is filed on the further ground 
that the creditor had agreed during the war to receive 
in payment of the debt seven- -thirty (7-30) Confed- 
erate treasury notes and Georgia bonds, and that 
movant, by sale of cotton, had procured "such notes 
and bonds, and tendered them, which were refused, 
and it appeared that the movant had kept them until 
the trial, but collected the interest which accrued on 
the bonds and notes for his own use: , 

Held, that the collection of the interest by the movant 
was an appropriation of the bonds and notes for his 
benefit, and he cannot claim that under said statement 
of facts the debt is discharged and satisfied. Ibid. 
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RELIEF ACT OF 1870. 


In accordance with the opinion of a majority of this 
Court in the cases known as the “tax cases,” at the 
last term of this Court, the judgment of the Court be- 
low is reversed on the ‘ground that the Act of Octo- 
ber 13th, 1870, is in violation of Article I., section 
10, paragraph 1, of the Constitution of the United 
States. Dougherty vs. Fogle. Dougherty vs. Chipley. 
DOO 00. TEU ones cnsnss snsnniscnsiewiseiasentetnenin 464 





REMOVAL OF CASES. 


When judgment in attachment was rendered against the 
defendant, but pending the motion to enter judgment 
against the garnishee, the cause was, on motion of 
plaintiffs attorney, ordered to be removed to the Cir- 
cuit Court of the United States, and subsequently the 
plaintiff sued out a process of garnishment at common 
law upon said judgment, to which an answer was filed 
which was traversed, and upon the trial of the issue 
thus formed a motion was made to dismiss the second 
garnishment proceedings on the ground that the judg- 
ment against the defendant had been carried to the Cir- 
cuit Court of the United States, and therefore garnish- ar 
ment process could not issue from it and because there 
had already been one process of garnishment issued to 
recover the same debt, whereupon plaintiff’s attorney 
submited his affidavit to the effect that the Circuit 
Court had refused to take jurisdiction of said case 
because the record was not filed on the first day of 
the Court: 

Held, that the motion was properly overruled. Eagle & 
Phenix Man. Co, vs. White, Sheffield & Company...... 82 


RETAIL LICENSE, 
See Municipal Corporations, 1, 2. 


SALES. 


1. Where one was under a contract to accept and buy a 
lot of corn from the plaintiff between the 10th and 
20th of April, and on the last day he agreed to extend 
the time for a tender until the 21st, and on the 2ist 
the plaintiff tendered a lot in the morning, which was 
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not accepted, and again in the evening, which the de- 
fendant refused to look at: 


Held, that it was not error in the Court to admit the evi- 


dence of a tender at any time during the day on the 
21st, and that it was not error to refuse to permit de- 
fendant to show that plaintiff had made several tenders, 
between the 10th and 20th of April, of bad corn, and 
thus to justify defendant in refusing to look at the 
second tender on the 21st. Cunningham vs. Clark & 


COMPANY «+. +++ serene oes su aisbiletelinhirsihaiaa Meammdahnchiiieaanaiiaae pate 


2. When a tract of land is sold in a body as containing 


so many acres “more or less,” and both parties have 
an equal opportunity to judge for themselves, and both 
act in good faith, a deficiency in the quantity sold can- 
not be apportioned. Walton vs. Ramsey....... cosecees : 


3. A sale and delivery of cotton for cash to the amount 


of $50 00 or more, with a “sale ticket” or memoran- 
dum in writing, signed by the seller, is a contract bind- 
ing on the buyer under section 1950, Code, and the 
vendor can recover damages from the purchaser for the 
breach thereof in returning the cotton and refusing to 
pay for the same, notwithstanding, under section 1593, 
the cotton, by reason of the non-payment, did not be- 
come the property of the buyer, nor the ownership 
thereof given up. Groover, Stubbs & Co. vs. Warfield 
& Wayne..... phesesistsenseneensiianaiannns (snenensndantinnnes 


4, Under said section 1950, a sale of cotton to the amount 


of $50 00 or more, without any memorandum signed 
by the buyer or by some person by him lawfully au- 
thorized, or an acceptance and actual receipt of the 
cotton, or part thereof by him, and where nothing is 
given in earnest to bind the bargain, or in part pay- 
ment, is not binding on the buyer. Ibid. 


5. Cotton factors can, in their own names, recover all the 


damages resulting from a breach of contract by the 
buyer of cotton from them, although they may be 
bound to pay the same, when recovered, to their con- 
signors. Ibid. 


6. The measure of damage in such a case is the differ- 


ence between the contract price for the cotton and the 
value thereof on the day of the breach. bid. 


See Administrators and Executors, 8, 9, 10, 14. 
“ Levy and Sale. 


VoL. ut. 48, 
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SCIRE FACIAS. 


When on the trial of an affidavit of illegality to an ex- 
ecution, the Judge held the judgment to be dormant 
for want of an entry within seven years, and the next 
day the plaintiff sued out a scire facias to revive, and 
subsequently to this suing out of a seire facias, he filed 
a bill of exceptions to the judgment of the Judge, but 
afterwards withdrew it: 

Held, that the pendency of the bill of exceptions could 
not be pleaded in abatement to the seire facias. Bridges 
OE GE. TMI, CUI Fs iccces osecceccareisevesensnnssannins 








SENTENCE. See Criminal Law, 18. 
SERVICE. 


1. An acknowledgment of service and waiver of further 
service by counsel for defendant in error, on the bill 
of exceptions, dated anterior to the certificate of the 
Judge, is not a valid service. Tison vs. Forrester...... 


2. Where service of the bill of exceptions is made by the 


attorney for the plaintiff in error, it must be authenti- 
vated by his affidavit made at the time of the service, 
and attached to the bill of exceptions. Burney vs, Col- 


3. When a suit was brought against Robert Campbell, as 
a stockholder in a corporation, on his statutory liability 
for a debt due by the corporation, and the process was 
returned served by the sheriff thus: “Served the with- 
in by leaving a copy at the residence of Robert Camp- 
bell,” and the defendant not appearing, a verdict and 
judgment was taken against Robert Campbell, and an 
execution for the same being levied on the property of 
Robert Campbell, he filed his bill in equity alleging 
that he never had been a stockholder in said company, 
but that there was another Robert Campbell of the 
county who was such stockholder, and alleging further 
that he had no notice of said suit, and that if a copy 
was left at his residence he did not get it or have any 
knowledge of it, and praying that the judgment should 
be enjoined against him. On the trial it was proven 
by the sheriff that he had left the writ at the residence 
of the present complainant, and this was all the proof 
pro or con on the subject of service, but the complatn- 
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ant showed by Mr. Sibley that he had not been a stock- 
holder in said company, but that the other Robert 
Campbell was a stockholder : 

Held, that it was error in the Judge to charge the jury 
that the judgment did not conclude the complainant, 
unless he was personally served with the process. Fra- 
ger vs. Sibley et al., execulOrs....eccssecccceccesccecscccceece 


4, As there was no affirmative evidence on the trial to 
show which Robert Campbell the plaintiff had intend- 
ed to sue, and the complainant having been duly served 
with process in that suit according t to law, it was his 
duty to appear and defend the same, and having failed 
so to do he is concluded by the judgment, it being the 
legal presumption that it was made to appear on that 
trial that the defendant then served was a stockholder, 
as charged in the declaration, and the jury should in 
this case have found against the complainant unless it 
had been made to appear that the verdict in the other 
suit was obtained by perjury or by taking a verdict 

without proof (as in case of a judgment by default) of 
anything but the original judgment. Ibid. 


5. Where a bill of exceptions was certified on January 
24th, 1873, and service perfected on February 17th, 
1873, the writ of error will be dismissed. Phillips vs. 
MaNeies, ttt bee o.o.00:00000000008000080008s000e8sseesens 


6. An acknowledgment of “due and legal service” of 
the bill of exe eptions, and a waiver of “all further no- 
tice and service,” given after the expiration of the time 
within which service could have been legally perfected, 
will not prevent the dismissal of the writ of error. bid. 
7. Where service of the bill of exceptions is made by a 
party or his attorney, such service must be authentica- 
ted by the affidavit of the party perfecting the same, 
on the original bill of exceptions, or attached thereto. 
Cote 00. FEO TNR acs sasanecdcass<anintinosssieaceaapsins 
8. Where service of the bill of exceptions is made by a 
sheriff or a constable, the entry thereof by such officer 
on the original is sufficient evidence of the fact. Ibid. 
9. Service of the bill of exceptions by leaving a copy 
thereof at the office of counsel for defendant in error, 
is insufficient. Ibid. 

10. Where a declaration was filed and process attached 
against a corporation, and a regular return made by 
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the sheriff that the defendant was not to be found, and 
that the president of the corporation was dead, the 
plaintiff is not entitled after the lapse of five terms of 
the Court without having taken any further action, or 
showing sufficient legal reason for the delay, to pai 
the process so as to make it returnable to the then en- 
suing term, and to perfect service by publication under 

sec tion 3370 of the Code. Branch vs. Mechanies’ 


11. Service of the bill of exceptions by an attorney must 
be verified by the affidavit of such attorney at the time 
the service is made. Lathrop & Co. vs. Kemp, sheriff. 


12. Such defective service cannot be cured by the affi- 
davit of the attorney made in this Court. bid. 

13. Where the acknowledgment of service on the bill of 
exceptions ante-dates the certificate of the Judge there- 
to, the writ of error will be dismissed. Shealy vs. Me- 
Drang & Diphete..ecccocccscccsccscscesssoscevesscosse ssccccees 

14. The acknowledgment of service upon the bill of ex- 
ceptions cannot be shown to bear a wrong date by 
aliunde proof. Ibid. 

15. An acknowledgment “of due and legal service’ "and 
a waiver “of copy and all other and further service,’ 
does not cure a defective service, which arises from the 
fact of an attempted service before the certificate of the 
Judge was attached to the bill of exceptions. bid. 


SETTLEMENT. °See Promissory Notes, 5. 
SHERIFF. 


1. A sheriff having collected money for a plaintiff in 
execution is subject to process of garnishment at the 
- instance of a creditor of said plaintiff. Gray, sheriff, 
0s. Maawell, trustet....ccccccccccccccrscccscccsseccccece soccee 


2. Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 

as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not 
error in the Court, on the hearing of a rule nisi re- 


5 
quiring him to show cause why he should not pay over 
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such balance to the plaintiff’s attorney, to make the 
rule absolute. Ibid. 


3, If there be no newspaper published in the county in 
which land is levied on for sale, it becomes the duty of 
the sheriff to publish notice thereof in the nearest news- 
paper having the largest or a general circulation in such 
county. In the latter case, notice need not be pub- 
lished at any place in said county. Lamb, adm’r, vs. 


DMR GE Thane, cairerasresecuciectinsnrcestccsesatinvstsatiinsibs 


4, Where there is a levy upon land entered by the sher- 
iff upon an execution, but by mistake the entry is not 
signed by the sheriff, the failure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy....cccscccseccesecsceeeeeves 


5. When there was a rule absolute taken against a sheriff 
in 1860 for failing to raise certain money under a fi. 
fa., and in 1867 an attachment was moved for against 
the sheriff, and he showed for cause against the attach- 
ment that he was not and never had been in contempt 
of the process of the Court; that though the original 
fi. fa. had been in his hands, the failure to raise the 
money on it was in consequence of written orders of 
the plaintiff not to proceed with it; that the rule abso- 
lute was taken by consent and at the request of the 
plaintiff, with intent thus to induce the defendant’s 
agent and representative to pay it, and with the ex- 
press agreement that it was not to be used against the 
sheriff: 

Held, that the foundation of a rule absolute is the con- 
tempt of the Court in the failure of the sheriff to obey 
its order, And the rule will not be enforced by attach- 
ment but will be set aside, if it be made to appear that 
the officer is not really liable, and the judgment on the 
rule is for this purpose always open, under the discre- 
tion of the Court, to a rehearing. Holcombe vs. Du- 


pree COOH THESE OTE EEEHEEEEH HEHEHE HEHEHE HEEEEES ET EEE SEEHMES 


6. In this case if the answer of the sheriff be true, (and 
the demurrer admits the truth,) the rule absolute ought 
not to have been granted, as the sheriff was not in con- 
tempt, and it was error in the Court to grant the at- 
tachment under the admitted facts set forth in the re- 


cord, bid. 
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7. Where upon a rule against the former and present 
sheriffs requiring them to show cause why one or the 
other should not pay over the money due on a certain 
execution, the former answered that he turned over the 
fi. fa. to his successor in time to have made the money 
before Court, and the present sheriff set up that he was 
enjoined from proceeding thereon, it was not error in 
the Court, in the absence of a traverse of the answers, 
to discharge the rule. Cason vs. Mulling.....0.06 00. 598 


SLANDER. 


1. In a declaration claiming damages for words calcula- 
ted to injure the plaintiff” s reputation as an attorney at 
law, it is not sufficient to allege that the defendant was 
an attorney, it must be stated and proven that the 
words were used “in reference to his profession.” Van 
Eippe v8. Jones, .occccccererecsesecccscscscscscccccccccssvoccces Dat 
2. Where in an action on the case for words, the ground 
of the action is “special damages flowing to the plain- 
tiff from the use of the words,” it is not sufficient to 
set forth as damages money paid voluntarily by the 
plaintiff, such as the ch: arge of a notar y for protesting 
a paper, which, under the law, was not a protestable 
paper or which had not been leg: ally protested. Ibid. 


SPECIFIC PERFORMANCE. 
See Equity, 9, 15. 
STATE. See Criminal Law, 14, 15, 17. 
STATUTE OF FRAUDS. See Sales, 3, 4. 
STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 
STOCKHOLDERS. - 


See Corporations. 
“ Judgments, 2, 3. 


STREETS. See Municipal Corporations, 8, 10. 
TAXES. : 


1. Bonds owned by citizens and residents of the city of 
Augusta on corporations or individuals resident out of 
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the city, are property within the city so as to be sub- 
ject to taxation by the city authorities, under their 
general power to assess a tax upon property within the 
limits of the city. City Council of Augusta vs. Dun- 


2. Under the laws of this State a municipal corporation 


cannot levy a tax on the bonds issued by the State, 
even though they be property within the corporate 
limits. It is not to be presumed that the State intend- 
ed, without an express grant to that effect, to confer 
upon a municipal corporation a power thus to depre- 
ciate the State securities, and do what the State itself 
ought not to be presumed to have done in the absence 
of clear language so declaring. Ibid. 


3. Unless express authority to do so be granted by the 


Legislature, a municipal corporation has no power to 
enforce the payment of taxes due it by affixing a pen- 
alty of an additional per centum for failing to pay 
promptly when due. bid. 


4, In order to pass the title to land bya sale by the city 


marshal of Americus under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city charter 
should be fully met, and if there be a failure to adver- 
tise the sale for thirty days, as required by the charter, 
the sale is void. Ansley et al. vs. Wilson, trustee...... 


5. A levy upon land in this State is made - an entry 


6. 


7. 


by the levying officer upon the fi. fa., and an entry by 
a city marshal on acity tax fi. fa., “Levied this fi. fa. 
on a house and lot of the defendant, situated in the 
astern part of the city of Americus, to satisfy the 
within,” is not a sufficiently definite entry to give the 
marshal authority to sell a lot which the defendant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the sale 
by adding a description sufficient to identify the prop- 
erty intended to be seized. bid. 
The tax called a “license tax,” imposed by the City 
Council of Augusta, by the ordinance of January 5th, 
1874, upon insurance companies doing business within 
the ¢ ity, is a tax and nota license. Some Insurance 
Company vs. City Council of AUgqustd....cccccseseeeseees 
The City Council of Augusta has power, under the 
charter of the city, to tax occupations, businesses, etc., 
and a foreign corporation which has an agency and a 
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regular agent for the purpose of transacting its usual 
business within the city, is liable to be taxed. Ibid, 


8. A tax on occupations, businesses, ete., is not, in 


legal contemplation, a tax on property so as to be sub- 
ject to the ad valorem and uniformity rules of taxation 
prescribed by the Constitution, and therefore a tax on 
fire insurance companies different from what is im- 
posed on life insurance companies, does not make the 
tax obnoxious to any constitutional requirement. Ibid. 


9. Statutes under which exemption from taxation is 


claimed by corporations, will be strictly construed, and 
the exemption will not*be held to be conferred unless 
the terms under which it is granted clearly and dis- 
tinctly show that such was the intention of the Legis- 
lature. Mayor and Council of Macon vs. Centr al R. 
BE. and Bambing O0..ccccccsccccccssessccscecs seesessccsceese 


10. The Act of 29th December, 1869, providing that the 


“stock of the Macon and Western Railroad Company 
shall hereafter pay the same annual tax to the State as 
the other railroad companies of this State now do, to- 
wit: one-half of one per cent. on the amount of the 
net income,” does not confer on the company an ex- 
emption of its property within the city of Macon from 
liability to be taxed by the city authorities as it was 
before the passage of said Act. Ibid. 


11. The city of Macon, under its charter, has power to 


tax all real and personal property within its limits, 
and there is nothing in the charter of the Macon and 
Western Railroad Company, or in any statute, that 
exempts the property of the company thus situated 
from the right of the city to assess the taxes complained 
against. Ibid. 

TENDER. 


1. Where one was under a contract to accept and buy a 


lot of corn from the plaintiff, between the 10th and 
20th of April, and on the last day he agreed to extend 
the time for a tender until the 21st, and on the 21st 
the plaintiff tendered a lot in the morning, which was 


not accepted, and again in the evening, which the de- 


fendant refused to look at: 

Held, that it was not error in the Court to admit evi- 
dence of a tender at any time during the day on the 
21st, and that it was not error to refuse to permit de- 
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fendant to show that plaintiff had made several ten- 
ders between the 10th and 20th of April of bad corn, 
and thus to justify defendant in refusing to look at the 
second tender on the 21st. Cunningham vs. Clark & 


2. On the trial of a motion made under the Relief Act 
of 1868 to open a judgment rendered in 1867, upon 
a note dated February 13th, 1861, and due at twelve 
months, it is not competent for the defendant to prove 
that in April, 1861, he tendered bank bills in payment 
of the debt, and that the creditor, or his agent, then 
refused to accept the bills, or any payment of the note. 
Fannin, adin’r, 00. TROMAGM.....ccccvccrecsecscerse cesses 

3. Where such a motion is filed on the further ground 
that the creditor had agreed during the war to receive 
in payment of the debt seven-thirty (7-30) Confeder- 
ate treasury notes and Georgia bonds, and that movant, 
by sale of cotton, had procured such notes and bonds 
and tendered them, which were refused, and it ap- 
peared that the movant had kept them until the trial, 
but collected the interest which accrued on the bonds 
and notes for his own use: 

Held, that the collection of the interest by the movant 
was an appropriation of the bonds and notes for his 
benefit, and he cannot claim that under said statement 
of facts the debt is discharged and satisfied. J bid. 


TRESPASS. 


1. Where a declaration charged that the defendant had, 
with force and arms and violence, broken the plaintiff’s 
close, and with his feet and one hundred head of cattle, 
trampled upon and damaged his crop, and the proof 
showed that defendant was the plaintiff’s landlord, that 
he had undertaken to repair the fence around the close, 
and in so doing had negligently taken down the fence 
and exposed the crop to the ingress of cattle ; and there 
was some evidence going to show that plaintiff had 
consented to the defendant’s going upon the land and 
making the repairs : 

Held, there being no count in the declaration for dam- 
ages from the negligence of the defendant, but only for 
the trespass with force and arms, that it was error in 
the Court to charge the jury that if the defendant 
tore down the plaintiff’s fence, and cattle got in and 
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destroyed the crop, the defendant was liable for the 
damages. Roach vs. Trotti¢.....cccsecsssccsessccceseseee 51 


et Tg 


2. The effect of the charge was to exclude from the j jury 
the evidence of the plaintiff” s consent to the repairs of 
the fenee. If such consent was in fact given, then the 
defendant was only liable for negligence in repairing 
the fence, whereas the charge of the Court makes him 
liable, if he tore down the ‘fence and damage resulted, 
I bid. 

TROVER. | 
| 


1. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 
the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the } 
highest proven value of the iron up to the time of the 
trial. Central Railroad and Banking Company vs. 
Atlantic and Gulf Railroad Company... cereeeseeeee 444 


2. The verdict of the jury was illegal in finding the high- 
est proven value and any interest for the plaintiff. The 
measures of damages under our law is, as was charged 
by the Court, and it is not in the power of the jury 
to find a verdict for such damages with interest from 
any date. Unless the plaintiff will remit this verdict 
for interest, there must be a new trial. Ibid. 


_ 


ee 


TRUS@S. See Administrators and Executors, 5. 


UNITED STATES COURTS. 
See Removal of Cases. 
USURY. 

W here two promissory notes before due, were delivered 
to and accepted by an incorporated body invested with 
banking privileges, as collateral security for a loan of 
money ‘made by said corporation to the” payees of said 
notes at a greater rate of interest than seven per cent., 
the title to. the same does not pass, and the maker 
thereof may plead in bar to a suit thereon in favor of 
said bank, payment made to the original payees with- 
out notice of said assignment. Caswell vs. Central 
Railroad and Banking ‘Company. deneebadinabsinicenhenncce OD | 


oe 


VENDOR AND PURCHASER. 
See Equity, 16-18. 
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VENUE 


1. An action against a railroad company to recover the 


excess of a payment for freight beyond what is allowed 
to be charged by the charter of the company may be 
brought under the Act of March 4, 1869, in the coun- 
ty from which the articles were shipped, that being 
the place where the contract for shipment was made, 
although the payment was made in another county. 


Arnold & DuBose vs. Ga. R. R. and Banking Co..... 


2. A bill in equity must show that the defendant against 


whom substantial relief is prayed is a resident of the 
county in which it is filed, otherwise the Court has no 
jurisdiction. Sims et al. vs. Sims ex’r, et Al.....100ss0000 


VERDICT. 


1. Where a distress warrant was sued out for rent, and 


a counter-affidavit was filed denying that the defend- 
ant held the premises from the plaintiff either by 
lease or rent, and also that he owed the plaintiff any 
rent, a verdict as follows: “We, the jury, find the 
issue for the plaintiff,’ was sufficiently certain, and 
covered the issue made by the pleadings. Rickerson 


2, Payne sold a parcel of land in the city of Atlanta to 


Ragsdale, giving a bond for titles describing the 
land as being two hundred by four hundred and thirty 
feet, and containing two and one-third acres, more or 
less. Ri rgsdale having mislaid the bond, gave Willing- 
ham an order to Payne, for Payne to execute to Wil- 
lingham a deed to the lot, stating it to be about two 
acres, without giving the boundaries. Under the order 

Pay a executed to Willingham a deed referring to the 
order and making it a part of the deed, but described 
the boundaries as being four hundred by four hundred 
and thirty feet and containing two acres more or less, 
and reserving a street thirty feet wide running east and 
west through the centre. Willingham conveyed to 
Elyea, describing the lot as it was described i in Payne’s 

deed to him. On a bill filed by Payne against Wil- 
lingham and Elyea to reform the deed on “the ground 
of mistake, ete., alleging that he had only sold two and 
one-third acres to Ragsdale, being the east half of the 
block which contained four and one-third acres, setting 
out the foregoing deeds, order, and the bond, (which 
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had been found,) and | praying a decree correcting such 
mistake in his deed so as to make it a conveyance for 
the east half of said block, in accordance with the real 
contract between them, the jury found as follows: “We, 
the jury, find for complainant, and recommend that 
the deed be reformed, and that defendant Elyea had 
sufficient notice :’ 


Held, that the verdict is not sufficiently certain and defi- 


nite to fix the quantity and identity of the land intended 
to be conveyed so as to authorize a full, definite and 
final decree thereon. Payne, adm’, vs. Elyea, adm’r, 


If there was ambiguity as to the meaning of the agree- 
ment, ete., the verdict of the jury rendered on the ap- 
plication to have a more full decree entered, and for 
an execution to enforce the same, and the issue made 
thereon, determined the questions involved, and author- 
ized the order of the Court that was granted. Getchius 
ef al. ve. Hodges, adm’%....00 scosscccccscssecccecee: 6. exces 


WAR. 


Assuming that the Confederate government could, for 
the purpose of carrying on war against the United 
States, divest the plaintiff of his property by seizure— 
which is not made a question here—and assuming that 
the Court was in error as to the necessity of an Act of 
Congress to authorize an impressment, and that it was 
absolutely necessary that full compensation should be 
made so as to protect the title in an innocent holder, 
yet, under the facts of this case, as they stand without 
question on the record, the plaintiff was entitled to a 
verdict. The defendant was fully informed of the in- 
structions to the agent that the iron was to be shipped 
to Atlanta to be rolled into plating for ships, and 
before the iron was in fact taken out of the possession 
of the plaintiff, contracted with the agent that when 
taken, the iron, instead of going for ward to Atlanta, 
should be turned over to it. This contract was illegal 
outside of the instructions of the agent, and this was 
in the knowledge of the defendant, so that the actual 
seizure was in fact for the use of the defendant, and 
not for the Confederate States. The defendant is not 
an innocent holder, but is in complicity with the agent 
in his possession of the iron, and that under a contract 
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entered into before the iron left the possession and cus- 
tody of the plaintiff. In this view of the case the 
errors of the Judge, if they were errors, are immate- 
rial, as the verdict must have been for the plaintiff. 
Central Railroad and Banking Company vs. Atlantic 
and Gulf Railroad Company.....ceccscrseseceseseceseeees 444 


2. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 
the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the 
highest proven value of the iron up to the time of the 
trial. bid. 














WARRANTY. 


The evidence for the plaintiff in this case is deficient, in 

that it fails to show that the mule was afflicted with 

the disease of which it died at the time of the war- 
ranty, and it was no abuse of the discretion of the Judge 
to refuse to grant a new trial. McCoy vs. Wily...... 126 












WILIS. 


1. Where. a testator prior to the emancipation of the 
slaves, made his will providing for the removal of his 
slaves to a free State, there to be manumitted, and be- a 
queathing to them certain legacies, the fact that his 
negroes were emancipated by the results of the war, 
prior to the death of the testator, and not by the pro- 
visions of said will, did not prevent said legacies from 
vesting. Thweatt et al. vs. Redd, ex’, et Al....sesereee 181 


2. A legacy failing either by lapse or because void at law, 
falls into the residuum and passes to the residuary leg- 
atee and not to the next of kin, where there is no con- 
trary intention expressed in the will. bid. 
















3. Where there was no ambiguity upon the face of the 
testator’s will, parol evidence is inadmissible to raise a 
latent ambiguity and then to explain it. Ibid. 






4, The rule that a lapsed or void legacy of personal prop- 
erty falls into the residuum and passes to the residuary 
legatee does not apply to a void devise of land, and in 
such a case the land descends to the heir Williams, 
odied sy, we. WRIA BE On esccnsesnnsncssrernnenmmase vensine 523 


5. The testator, by his will, authorized his executors to 
sell his property upon such terms as to notice or credit 
as they might in their sound discretion deem best: 
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Held, that'the executors had the power to sell the prop- 
erty without’ an order from the Ordinary either for 
cash or credit, and upon such notice as they i in their 
sound discretion might deem best; but in all other 
respects they were bound to comply with the law reg- 
ulating such sales. Jackson et al., ex’rs, et al., vs. Wil- 
EMR SET LITER END SII 


WITNESS. 


It was not etror in the Judge on the trial to permit 
the statement of the witness Sibley that “he had no 
idea that complainant was a stockholder,” taken in con- 
nection with the witness’ other statements; this is only 
another node of stating the recollection of the witness 
that he was not a stockholder.: Frazer vs. Sibley et al. 


On the trial of a bill by a surviving partner against 
the representatives of a deceased partner for an ac- 
count and settlement of the partnership affairs, the 
survivor is not a competent witness to testify in his 
own favor; nor does it alter the case that a portion of 
the matter in dispute is a Confederate transaction and 
involves the value of Confederate money, except that 
Athe survivor may testify as to the value of said money. 
Graham et al. vs. Howell et al., ea’ 18 ....cccee severe eevee 


3. On the trial of such a case, the complainant Payne is 
a competent witness on the issue of a mistake in his 
deed to defendant Willingham, although the co-de- 
fendant Elyea, the vendee of Willingham, had died 
since the filling of the bill, and his representative is 
made a party. Payne, adm’r, vs. Elyea, adm’r, et al. 


4. We think Mrs. Rose was a competent witness in this 
case in the issue before the jury, to-wit: the mesne 
profits, even though Henderson was dead. Rose vs. 


YEAR’S SUPPORT. 


Where a lot of land which was set apart for the twelve 
month’s support of the family of deceased was sold un- 
der the order of the Ordinary, and the proceeds thereof 
applied to such support, the heirs-at-law cannot recover 
the same on account of want of authority in the Or- 
dinary to direct such sale. Diller et al. vs. Defoor.... 566 








